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FOREWORD

Human rights may be treated as the most important
cultural asset of human beings. This noble idea is
founded on the assumption that for ensuring the
individual and collective well-being of the human
beings, realization of diverse values is essential.
However, throughout history there was deprivation of
these values by social and natural forces. The ultimate
result was the emergence of certain undesirable practices
in society like exploitation, oppression and persecution.
There was a view that if basic and inalienable rights of
human beings are identified this sort of evil practices
may be curtailed. Search in this direction resulted in the
emergence of the concept of human rights. Human rights
may be simply defined as those minimal rights which
every individual must have against state or other
individuals or authorities by virtue of his being a
member of the human family, irrespective of other
considerations. The United Nations Universal
Declaration of Human Rights states, "All human beings
are born free and equal in dignity and rights. They are


http://en.wikipedia.org/wiki/United_Nations
http://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
http://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights

endowed with reason and conscience and should act
towards one another in a spirit of brotherhood."

In broad sense the concept of human rights is embodied
in all texts and documents dealing with the rules
governing the conduct of human beings. Ur-Nammu,
king of Ur in ca. 2050 BC created the Code of Ur-
Nammu, the oldest legal codex that survives today.
Several other sets of laws were created in Mesopotamia
including the Code of Hammurabi, (ca. 1780 BC) which
is one of the best preserved examples of this type of
document. It shows rules and punishments if those rules
are broken on a variety of matters including women's
rights, children's rights and slave rights. Elsewhere,
societies have located the beginnings of human rights in
religious documents. The Vedas, the Bible, the Qur'an
and the Analects of Confucius are some of the oldest
written sources which address questions of people’s
duties, rights, and responsibilities

The conquest of the Americans in the 16th century by
the Spanish resulted in vigorous debate about human
rights in Spain. The debate from 1550-51 between Las
Casas and Juan Ginés de Sepulveda at Valladolid was
probably the first on the topic of human rights in
European history.
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The concept of human rights has existed in European at
least since the time of King John of England. After the
king violated a number of ancient laws and customs by
which England had been governed, his subjects forced
him to sign the Magna Carta, or Great Charter, which
enumerates a number of what later, came to be thought
of as human rights. Among them was the right of the
church to be free from governmental interference, the
rights of all free citizens to own and inherit property and
be free from excessive taxes. It established the right of
widows who owned property to choose not to remarry,
and established principles of due process and equality
before the law. Several 17th and 18th century European
philosophers, most notably John Locke, developed the
concept of natural rights, the notion that people possess
certain rights by virtue of being human. Though Locke
believed natural rights were derived from divinity since
humans were creations of God, his ideas were important
in the development of the modern notion of rights.
Lockean natural rights did not rely on citizenship nor
any law of the state, nor were they necessarily limited to
one particular ethnic, cultural or religious group.

The term natural rights eventually fell into disfavor, but
the concept of universal rights took root. Philosophers
such as Thomas Paine, John Stuart Mill, and Henry
David .Thoreau expanded the concept. Thoreau is the
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first philosopher who used the term, "human rights",
and does so in his treatise, Civil Disobedience. This
work has been extremely influential on individuals as
different as Leo Tolstoy, Mahatma Gandhi, and Martin
Luther King. Gandhi and King, in particular, developed
their ideas on non-violent resistance to unethical
government actions from this work.Two major
revolutions occurred that century in the United States
(1776) and in France (1789). The United States
Declaration of Independence includes concepts of
natural rights and famously states "that all men are
created equal, that they are endowed by their creator
with certain unalienable rights, that among these are life,
liberty and the pursuit of happiness.” Similarly, the
Declaration of the Rights of Man and of the Citizen
defines a set of individual and collective rights of the
people. These are held to be universal - not only to
French citizens but to all men without exception

The middle and late 19th century saw a number of issues
take center stage, many of them issues we in the late
20th century would consider human rights issues. They
included slavery, serfdom, brutal working conditions,
starvation wages, child labour. For the last part of the
nineteenth and first half of the twentieth century, though,
human rights activism remained largely tied to political
and religious groups and beliefs. Revolutionaries pointed
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at the atrocities of governments as proof that their
ideology was necessary to bring about change and end
the government's abuses. Many people, disgusted with
the actions of governments in power, first got involved
with revolutionary groups because of this. The
governments then pointed at bombings, strike-related
violence, and growth in violent crime and social disorder
as reasons why a stern approach toward dissent was
necessary. Many specific civil rights and human rights
movements managed to affect profound social changes
during this time. Movements for laws granting workers
the right to strike, ensuring minimum work conditions,
prevention of child labor, establishing a forty-hour work
week are some of them. The women's rights movement
succeeded in gaining for many civil, political economic
and cultural rights for women. National liberation
movements in many countries succeeded in driving out
colonial powers. One of the most influential was
Mahatma Gandhi’s movement to free his native India
from British rule. Movements by long-oppressed racial
and religious minorities succeeded in many parts of the
world, among them the U.S. Civil Rights movement.

On 10th December 1948 the United Nations General
Assembly  unanimously adopted the Universal
Declaration of Human Rights (UDHR). It contained an
elaborate list of human rights intended as a common
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standard for all “peoples and all nations”. The rights
guaranteed by UDHR are incorporated in the
International Covenant on Economic, Social and
Cultural Rights 1966(ICESSR) and International
Covenant on Civil and Political Rights 1966(ICCPR)
.Since then several other pieces of legislation have been
introduced at the international level .

In the Indian Constitution the civil and political rights
are guaranteed as fundamental Rights. For enforcing
these rights one can approach High Court or Supreme
Court. Most of the social and economic rights are given
as Directive Principles of State Policy. However, right to
education, right to health, right to work and right to clean
environment have been elevated to the status of
fundamental right by of judicial interpretation.
According to the judicial interpretation all these rights
are aspects of right to life, which is a fundamental right.
In 2002 Constitution was amended and new Article 21-
A was incorporated to make right to primary education
as a fundamental right

Human rights are said to be possessed equally, by
everyone. A conventional corollary of this claim is that
everyone has a duty to protect and promote the human
rights of everyone else. However, in practice, the onus
for securing human rights typically falls upon national
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governments and international, inter-governmental
bodies. Philosophers such as Thomas Pogge (1995)
argue that the moral burden for securing human rights
should fall disproportionately upon such institutions
precisely because they are best placed and most able to
effectively perform the task. On this reading, non-
governmental organizations and private citizens have an
important role to play in supporting the global protection
of human rights, but the onus must fall upon the relevant
national and international institutions, such as the
governments of nation-states and such bodies as the
United Nations and the World Bank. One might wish to
argue that, for example, human rights can be adequately
secured by the existence of reciprocal duties held
between individuals across the globe. However,
‘privatizing’ human rights in this fashion would ignore
two particularly salient factors: individuals have a
tendency to prioritize the moral demands of those closest
to them, particularly members of their own family or
immediate community; individuals' ability to exercise
their duties is, to a large extent, determined by their own
personal  financial circumstances. Thus, global
inequalities in the distribution of wealth fundamentally
undermine the ability of those in the poorer countries to
reciprocate assistance provided them by those living in
wealthier countries. Reasons such as these underlie



viii

Pogge's insistence that the onus of responsibility lies at
the level of national and international institutions.
Adequately protecting and promoting human rights
requires both nation-states ensuring the adequate
provision of services and institutions for their own
citizens and the co-operation of nation-states within
international institutions acting to secure the requisite
global conditions for the protection and promotion of
everyone's human rights.

National and international institutions bear the primary
responsibility of securing human rights and the test for
successfully fulfilling this responsibility is the creation
of opportunities for all individuals to lead a minimally
good life. The realization of human rights requires
establishing the conditions for all human beings to lead
minimally good lives and thus should not be confused as
an attempt to create a morally perfect society. The
impression that many have of human rights as being
unduly utopian testifies less to the inherent demands of
human rights and more to the extent to which even fairly
modest aspirations are so far from being realized in the
world today. The actual aspirations of human rights are,
on the face of it, quite modest. Human rights theory and
movement may not any longer afford to ignore diverse
narrative contrasts/ contracts between the ‘manifest’ and
the techno scientific imagery of the human and deeply



posthuman; as John Searle puts this (Freedom &
Neurobiology, 2007) :

How and to what extent can we reconcile a certain
conception that we have of ourselves as conscious,
mindful, free, social and political agents with a world
that consists entirely of the mindless, meaningless
particles in fields of force? How, and to what extent, can
we get a coherent account of the totality of the world that
will reconcile what he believes about ourselves with
what we know for a fact from physics chemistry, and
biology. ...How there can be a social and institutional
world in a world consisting of physical particles?...How
can there be political reality in a world consisting of
physical particles?

As pointed out by Upendra Baxi (Human Rights in the
Posthuman World ,2007) Searle claims that ‘human
power relations have a feature not found in the relations
of other animals’: these create ‘institutional structures’
which are above all ‘enabling’ (such as money, property
and government’ that enable us to ‘regulate and organise
our lives within institutional structures that we have
created’. And an ‘important characteristic of these
structures’ is that ‘they give agents reasons for acting
within an institutional system, whether it is a university,
church, a state or a ski club’. Searle names this as a



regime of deontic powers,’...powers that involve rights,
duties,  obligations, requirements, permissions,
authorizations, etc.” in turn, these powers remain’
essentially constituted by language in that only a creature
that has language can create, recognize and act on such

powers’.

According Samuel Moyn (Christian Human Rights,
2015) one significant irony of this history is that the
availability of a now far more familiar paradigm of the
moral value of the person — one with roots in Roman law
and embedded in Immanuel Kant’s political thought —
may easily elide the primacy of a very different human
person in the years when the Universal Declaration was
framed and the concept was embedded in early post-war
European law. Kantians were few and far between in the
1940s. "In a later era, communitarianism could come to
seem a major challenge to rights talk, but few in this
more recent debate have grasped that rights talk in
immediate  post-war Europe did not exclude
communitarianism but instead presupposed it". Yuval
Noah Harari (Homo Deus 2016) predicts that "the
ideology humanism may be the driving force of the
human beings in future. This humanist religion worships
humanity, and expects humanity to play the part that
God played in Christianity and Islam, and that laws of
nature played in Buddhism and Daoism".
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So, the dynamic concept human rights gathered
momentum so as to provide right road for future human
development. In this context the book MAPPING
HUMAN RIGHTS IN THE MODERN WORLD edited
by Prof (Dr.) Dayana MK and Prof. Boby Thomas has
great social relevance.

Prof (Dr.) K.C. Sunny

Vice Chancellor
National University of Advanced Legal Studies

Kochi






EDITORIAL REVIEW

The book titled “Mapping of Human Rights in the
modern world” is an apt work of law at this juncture
where the meaning of the term human rights is getting
redefined. Areas chosen for study spread out on various
fields of human rights and assumes different colours
according to the necessities. Human rights emanates
from and rooted in various international documents are
tuned based on the national needs. But the basic needs of
human are always calculated to be the same. But the
concept is a volatile one according to the nations
practice, political scenario as well as economic
conditions. Thus we could always find that the decisive
factors lies with power. That’s why there is hue and cry
for the concept of equity and equality in various realms
of human rights.

Most of the topics selected under this book is very
relevant. It ranges from right to life, freedom, health care
issues, reservation, workers in unorganized sector,
human rights in the light of various religions in one
nation and its reference is to media modernity and the
adherence to the international human rights standards by
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corporate entities. All the above said issues affects the
life of an ordinary person. Thus this book would be an
eye opener towards the legal scenario concerning each
topic.

Among this health care issues both in case of emergency
medical care and child health rights assumes world-wide
importance because of the prevailing pandemic situation.

The chapter on Reservation assumes greater importance
in a country like India. It is specifically stated to bring
the downtrodden and the backwards to the main stream
as they have undergone various sufferings in the age old
times. Various changes brought to this area is also
specifically discussed. This chapter gives not only the
legislative outlook but also the social views regarding
the area. The suggestions put forward is an eye opener to
the legislators too.

Whether a corporation is liable to adhere to the human
rights and if so for what purpose and whether it has any
connection with the human rights of the humanity or the
section of population living near by the entity where the
resources are exploited for their entity. Do the haves
enjoy greater privilege of exploitation of resources
which is the common property of a society? All these are
the simplest but complicated questions raised by
community when they find that the MNC’s violate of the
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human rights of marginal sections. This chapter finds an
amicable solution for the same.

Women is always treated as vulnerable group under
every system beat they fall under developed or
developing category. When it comes to the country like
India where in most of the states they are still under
difficult situation. Plight of woman workers in the
unorganized sector is unexplainable and the word human
right may not taste good at all. But the situation is
improving under the legislations even though the
practice side is different. Thus this chapter is an apt one
for the mapping of human rights.

Concept of religious freedom and its practice through
social media and its implication is also another
developing area. This requires a real analysis in the
existing situation of lockdown of every human rights.

New tools evolved by the legislature and judiciary to
help people to retain the life and to avoid the mishaps of
delay in administering justice in criminal matters is
another torch bearer towards the existing violations on
human rights. At the same time the concept of capital
punishment has undergone various changes through the
judicial decisions and the legislative interference. Rarest
of rare case and the new developments around the world
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calls for the review of criminal justice policy and
implementation in India.

Thus this book is a good treat to the human rights
advocates from various fields. We wish all the best to the
authors and publishers.

Dr. Dayana M.K.
Govt. Law College,
Ernakulam, Kerala, India



MAPPING

HUMAN RIGHTS

IN THE

MODERN WORLD






Adherence to the International Human rights
Standards by the Corporate Entities: A Legal
Mandate or a Voluntary Commitment?

Zakkariya. T.H"

“Don’t wait for every country to introduce laws.
You can uphold human rights and decent labor and
environmental standards directly, by your own
conduct of your own business.” — Kofi Annan

Abstract

Human rights are universal and inalienable in nature and
the respect for human rights from all the arena of the life
is inevitable. The United Nations Charter, UN Universal
Declaration of Human rights and various UN Conventions
set the standards of international human rights, to ensure
the protection and promotion of human rights around the
globe. Due to advent of globalization, the states are now
losing their Westphalian Sovereignty, and other active

* Assistant Professor, VIT School of Law (VITSOL), Chennai.
Email: zakkariya.th@vit.ac.in
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players like modern multi-national corporations are now
undertaking more socio-economic functions in this neo-
liberal world. Corporate entities around the world are
becoming more influential and dominant than many of the
modern states. It is the high time to de-limit the
responsibility to protect the human right from area of
nation states and to extent the responsibility to respect and
protect the human rights to the corporate entities. This
study analyses the need of protection of human rights by
corporate entities and also analyses various steps taken by
the UN and other leading global institutions in this regard
and their effectiveness to bring forth the responsibility to
respect and protect human rights into spheres of corporate
entities.

I. Introduction

Businesses around the world have a large scale of
production and supply network, which made possible
mainly because they incarnated the corporate form.
Which means a company is a distinct legal entity than the
association of persons, they are the contributories of the
company popularly known as the shareholders. The
liabilities of the contributories are limited with respect to
the liabilities of the company to an extent of the shares
they have subscribed. Hence, a company which is distinct
from its shareholders having the infinite potential to
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outgrow beyond the level of other forms of business. For
example, most of the Multi-National Corporation’s
(MNC’s) or Trans National Corporation’s (TNC’s) like
Amazon, Facebook, Google, etc. are the living examples
of the corporate potential to outgrow in the modern
business world. A company being an incorporated body
is established for the humans and even controlled by the
humans shall also showcase the essential characteristics
of human beings. It can hold property, can sue, can be
sued, and it is even expected to hold human values as it is
the major holders of the capital. Even some of the MNC’s
turnover is more than the GDP of many modern states?.
According to the CIA World Fact book and Fortune
Global 500, among the most 100 richest entities, 69 of
them are corporates and not the states?. Corporates are
more powerful and influential than most of the modern
states. As they are working closely within the society,
there are high chances of violation of human rights
through their activities. For example, TNCs as exploiting
the human resources as well as natural resources are the
major contributories to the global environmental

1 Awvailable at:  https://www.rt.com/business/434516-companies-
countries-gdp-revenue/ Accessed on 05/05/2020

2Available at:
https://www.globaljustice.org.uk/news/2018/oct/17/69-richest-100-
entities-planet-are-corporations-not-governments-figures-show
Accessed on 05/05/2020
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degradation, as they are the major contributors of
greenhouse gas emissions causing global warming®. The
classical capitalist ideology instils the corporate entities to
maximise their profits and create more wealth. This in
turn is vitiated the basic human rights by exploiting the
labour, environment, public health, etc. The justification
for this attitude can be seen in the words of Milton
Friedman, “there is one and only one social responsibility
of business—to use it resources and engage in activities
designed to increase its profits so long as it stays within
the rules of the game, which is to say, engages in open and
free competition without deception or fraud” *. In his
view, the sole objective of a corporate entity is to make
super profits, hence a company has no obligation to
exercise any responsibility towards the society. However,
in this neo-capitalistic world with the socialistic blend, the
capital is not free from the social obligations. The
concepts of polluter pay, Environmental Impact
Assessment (EIA), employee benefits like maternity
benefits, Corporate Social Responsibility (CSR)
initiatives, etc. are few outcomes of neo-capitalism which
exterminate the basic classical capitalist ideologies.

3 Dr. Clarence J Dias, Corporate Human Rights Accountability And
The Human Right To Development: The Relevance and Role of
Corporate Social Responsibility 4 (4) NUJS L. Rev. 495 (2011)

4 Milton Friedman, Capitalism and Freedom, University of Chicago
Press, 2002. p.6
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Similarly, we witnessed a reverse flow of a portion of the
capital of the corporate entities, back to the society as a
relief due to the outbreak of the COVID-19 pandemic all
around the globe. In the world trajectory of social
development, everything is bound to be subjected to
transformation and nothing can remain in its pure original
form, neither classical capitalism nor the pure socialism.
Further, according to Dr. Clarence J. Dias the companies
are bound to adhere to the standards of human rights
because, “(a) there is an enormous growth of corporate
power without corporate accountability; (b) there is a
huge focus on development through trade and investment,
where in which the companies become the key chariots of
development; and (c) there emerges a separate group
called the ‘victims’ of corporate activities bearing the
adverse impacts of corporate activities in their economic,
social, cultural, civil and political life”®. Hence, there is
no doubt that the MNC’s are duty bound to contribute to
the administration of social welfare measures and
protection of human rights, as these functions are now
beyond the prerogatives of the nations. But the only
question remaining is that, whether it is a mere voluntary
philanthropic commitment of the corporate entities or a
forceful legal mandate? Both human rights as well as

5 Supra Note 3
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corporate entities are international as well as national
concerns. The powerful corporates who are holding
enormous capital are working internationally by enjoying
the benefits of the absence of powerful domestic laws in
developing and underdeveloped countries to exploit the
resources, administer mass human rights violations and to
evade their liability to pay the compensation. This issue
has to be addressed internationally. This in-humanistic
fiat of corporate entities and its solutions are investigated
under the International Human Rights Law.

Il. Obligations of Corporate Entities under the
International Human Rights Law

The reference to human rights or the basic essential rights
of the human beings are visible in various historical,
political as well religious commands like, Old and new
testaments, Magna Carta, Bill of rights, Declaration of
Independence, etc. However, the modern ascertainment,
appraisal as well codification of human rights in the form
of Declarations and Conventions is done by the United
Nations Organization like UDHR, ICCPR, ICESCR,
CRC, CEDAW, etc. The very lacuna of this approach is
that these are binding only on states who are either the
signatory or later ratified to the convention or declaration.
Generally, these standards of human rights were not
binding upon any other institutions apart from the
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consented states. Originally, the MNC’s were only bound
to follow the domestic laws and completely outside the
purview of human rights obligations set out in the
international  conventions and declarations. The
Copenhagen World Summit on Social Development,
1995 recognized the need for development through trade
and investment than the archaic concept of development
through aid, where it recognized that the key role to be
played not by the states but the national and transnational
corporations. The enforcement mechanisms provided
under the UN Charter or any of the Conventions are not
enforceable against the MNCs. The imminent need of a
change in this position is warranted by the UN
Commission on Transnational Corporation. It developed
a draft Code of Conduct on Transnational Corporations in
1974, but Submitted only in 1990 for consideration.
Unfortunately, this draft was not formally adopted.

Similar efforts were also taken by few other institutions.
For example, the Organization for Economic Co-
operation and Development (OECD) in 1976 formulated
the ‘Guidelines for Multinational Enterprises’ to provide
non-binding principles consistent with the existing norms
to be followed in the conduct of businesses®. Similarly,

6 OECD, Guidelines for Multinational Enterprises, OECD
Publishing, 2011. Available at:
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the International Labour  Organization (ILO)
recommended a set of guidelines to the MNCs, states and
to the employee organizations through a ‘Tripartite
Declaration of Principles Concerning Multinational
Enterprises’ in 1977 and subsequently modified, to
respect the ILO declarations, conventions and guidelines’.
Furthermore, the UN Global Compact was aannounced by
then UN Secretary-General Kofi Annan in his address to
the World Economic Forum on January 31, 1999, and was
officially launched at UN Headquarters in New York City
on July 26, 2000. It is a non-binding voluntary initiative
by inflicting commitments to the corporates to respect
international human rights law and to help the UN in
achieving the Sustainable Development Goals (SDGs). Its
governance framework was adopted by Kofi Annan on 12
August 2005. This UN Global Compact demands the
companies to voluntarily support and adopt its ten core
principles, which are divided into general human rights
obligations, standards of labour, standards of
environmental protection and Anti-corruption. UN Global

https://www.oecd.org/daf/inv/mne/48004323.pdf Availed on
07/05/2020

"1LO, Tripartite Declaration of Principles Concerning Multinational
Enterprises and Social Policy, 5" Edn., March 2017. Available at:
https://www.ilo.org/wemsp5/groups/public/---ed_emp/---emp_ent/--
-multi/documents/publication/wcms_094386.pdf Availed on
07/05/2020
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Compact is the biggest voluntary corporate citizenship
step in the world. The members in the initiative are
expected to express a Communication on Progress (CoP)
of its actions towards the ten principles of the Global
Compact. Global Compact is authorized to take action of
expulsion against those participants failing to meet the
criteria or to submit annual progress reports for more than
two years. The Commission on Legal Empowerment of
the Poor in its report titled ‘making the law work for
everyone’, 2008 under the head “Businesses promoting a
legal empowerment agenda” observed that, “Businesses
increasingly influence norms and standards and therefore
have an important role to play in promoting the legal
empowerment agenda. The UN Global Compact, as the
world’s largest global corporate-citizenship initiative, can
play a central role in building support from the world of
business, for systemic change for legal empowerment™®,
The UN Global Compact provides following ten
principles imbibed in the values of human rights which

8 Commission on Legal Empowerment of the Poor and United
Nations Development Programme (UNDP), aking the Law Work for
Everyone, 2008. Available at:
https://www.undp.org/content/dam/aplaws/publication/en/publicatio
ns/democratic-governance/legal-empowerment/reports-of-the-
commission-on-legal-empowerment-of-the-poor/making-the-law-
work-for-everyone---vol-ii---english-
only/making_the_law_work_Il.pdf Availed on 07/05/2020
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the members have to adopt and inculcate within their
spheres of action®.

Human Rights Labour Standards

3. Corporates should
respect and uphold the
employees freedom of
association and their
right to collective
bargaining;

4. Corporates shall strive
to eliminate slavery
and all forms of forced
and compulsory
labour;

5. Corporates shall strive
to  abolish  child
labour; and

6. They shall exclude
any form of
discrimination in the
employment.

1.The corporates should
extend their support
and respect for the
protection of
internationally
pronounced human
rights standards; and
2.Ensure that they are not
involved in  human
rights violations.

® Available at:  https://www.unglobalcompact.org/what-is-
gc/mission/principles. Accessed on 06/05/2020
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Environment Anti-corruption:

10. The corporates should
work against
corruption in all its
forms, including
extortion and bribery.

7. The Corporates shall
take adequate
precautionary
measures to
environmental
challenges;

8. They shall undertake
steps to encourage
greater environmental
responsibility; and

9. They shall promote
the development and
transfer of novel
environmental
friendly technologies

Table 1 — Ten Principles of UN Global Compact?°

The annual UN Forum on Business and Human Rights is
the global platform for yearly analysis and lesson-sharing
on efforts in the respect for human rights by the TNCs.
For example, the central theme of the 2018 UN Forum on
Business and Human Rights was “Business respect for
human rights — building on what works”. But all these

10 1bid
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initiatives were miserably failed to ensure a proper human
rights protection and adherence by the TNCs. Later, the
UN Sub-Commission on Promotion and protection of
Human Rights drafted Norms on Transnational
Corporations and Other Business Enterprises'!. This draft
code provides that TNCs shall mandatorily promote,
respect and protect Human Rights set out in the Universal
Declaration of Human Rights (UDHR) and other Human
rights Conventions!?2. ~ This proposal caused wide
deliberations between the business community and human
rights promotion groups. Because of the lack of support,
the Commission declined to act on the proposal. Instead,
in 2005 it established a mandate for a Special
Representative of the Secretary-General “on the issue of
human rights and transnational corporations and other
business enterprises” to undertake a new process, and
requested the Secretary-General to appoint the mandate
holder.  In 2008 UN Secretary General’s Special

' UN Sub-Commission on promotion and Protection of Human
rights, Norms on the Responsibilities of Transnational Corporations
and Other Business Enterprises with Regard to Human Rights, U.N.
Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003). Accessed on 30-04-2020
12 David Weissbrodt and Muria Kruger, Norms on the
Responsibilities of Transnational Corporations and Other Business
Enterprises with Regard to Human Rights, 97 AM. J. INT'L L. 901
(2003), available at
https://scholarship.law.umn.edu/faculty _articles/243. Accessed on
30/04/2020
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Representative, John Ruggie made his first report on ‘the
issue of human rights and transnational corporations and
other business enterprises’, addressed the issue of inter-
connection of business and human rights. In this first
report’, he presented a principles-based conceptual and
policy framework intended to protect the individuals as
well as communities against corporate-related human
rights harms. The idea is to put forward a foundation upon
which further thinking and action can be made for human
rights protection. The primary obligation was casted upon
the states to protect against human rights abuses by third
parties, including companies. As a complimentary to this
primary obligation the report also suggested to extend
corporate responsibility to respect human rights, means
not to harm the rights of others through due diligence*
determined based on the operation of the company and to
provide effective access to remedies. This basic
framework is popularly known as ‘Protect, Respect and
Remedy’ principle. The core idea is that the state has a

13 John Ruggie, Report of the Special Representative of the Secretary-
General on the issue of human rights and transnational corporations
and other business enterprises, A/HRC/8/5, UN Human Right
Council, 7 April 2008, Accessed on 21/04/2020

14 A process whereby companies not only ensure compliance with
national laws but also manage the risk of human rights harm with a
view to avoiding it which determined based on the context in which
a company is operating, its activities, and the relationships associated
with those activities.
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duty to protect human rights, whereas the corporate
entities have only a responsibility to respect human rights,
because it is the rudimentary expectation the society has
of business. The accessibility and expansion of remedy is
too complex as it consists of both judicial and extra-
judicial remedies which are seriously underdeveloped and
required high level consultation and deliberations. The
report suggested that, the element of corporate
responsibility can be inculcated through the soft laws, i.e.,
Declarations and Guidelines modelled like Tripartite
Declaration of Principles Concerning Multinational
Enterprises and OECD Guidelines for Multinational
Enterprises. Creating a concrete set of rights for which the
corporate entities may bear responsibility is problematic,
because it may either be too narrow or wide or may be
asymmetric to the particular business of the company.
Hence the companies must exercise the due diligence and
consider all the human rights, then only it can properly
respect the rights that may tend to be affected by their
business operations to their particular sector. The report
identified the rights which are essentially be respected by
the companies. They are broadly classified into labour
rights and non-labour rights.
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Labour rights

Non-labour rights

a. “Freedom of
association

b. Right to equal pay for
equal work

c. Right to organize
and participate in
collective bargaining

d. Right to equality at
work

e. Right to non-
discrimination

f. Right to just and
favourable
remuneration

g. Abolition of slavery
and forced labour

h. Right to a safe work
environment

i. Abolition of child
labour

J. Right to rest and
leisure

. “Right to life, liberty and
. Right of peaceful

. Right to an adequate

. Freedom from torture or

. Right to marry and form a

. Right to physical and

. Equal

. Freedom of

security of the person
assembly

standard of living
(including food, clothing,
and housing).

cruel, inhuman or
degrading treatment

family

mental health; access to
medical services
recognition and
protection under the law
thought,
conscience and religion
Right to education

Right to a fair trial
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k. Right to work*,

K.

L T o >

. Right to self-

Right to hold opinions,
freedom of information
and expression

Right to participate in
cultural life, the benefits
of scientific progress, and
protection of authorial
interests

determination

Right to political life
Right to social security
Freedom of movement
Right to privacy”*®.

Table 2 — Classification of Rights to be respected by the companies
in John Ruggie Report, 2008

The final report'’, was made in furtherance of the
Resolution 8/7 of 2008 of the Human Right Council,

15 Ibid. at p.16
16 |bid. at p.15

17 Ruggie, John Gerard, Report of the Special Representative of the
Secretary-General on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, John Ruggie : Guiding
Principles on Business and Human Rights : Implementing the United
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extending the Special Representative’s mandate until June
2011, to “operationalize” the Framework by providing
concrete and practical recommendations for its
implementation. The final report also stressed on the
general principles of ‘Protect, Respect and Remedy’ and
provided ‘Guiding principles on Business and Human
Rights for implementing this Protect, Respect and
Remedy Framework. The Guiding Principles were not
intended to create novel international law obligations but
to elaborate and integrate the existing norms and
standards for the states as well as for the corporates in a
coherent and pragmatic model and to identify the
shortcomings and to effectuate the modifications, for the
prevention of, and remedy for, business-related human
rights harms. In order to effectuate the corporate
responsibility to protect the human rights, the report put
forwarded following foundational principles and
operational principles and the United Nations Human
Rights Council unanimously endorsed these Guiding
Principles on Business and Human Rights (UNGP) in
June 2011.

Nations "Protect, Respect and Remedy" Framework, A/HRC/17/31,
Geneva : UN, 21 Mar. 2011, Accessed on 29/04/2020
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Foundational Principles'®:

1. Business enterprises should respect human rights by
refraining from the infringement of the human rights
and by addressing the negative human rights impacts
they created or they are creating.

2. This responsibility of corporates to respect human
rights is applicable to all corporates irrespective of
their size, sector, operational context, ownership and
structure.

3. Inorder to address this responsibility to respect human
rights, the corporates shall formulate policies and
processes appropriate to their own particulars like
size, structure, etc. including the commitment through
a statement of policy, human rights due-diligence
process and remedial measures.

Operational principlest®:

1. The foundational principle of policy commitment shall
be made possible through the statement of policy,
which shall be duly approved by the highest authority,
created after due consultation with inside and outside
experts, set out the institutions human rights
expectations, shall set out the operational policies
necessary to attain the policy commitments and shall

18 |bid. at p. 13
9 Ibid. at p.15
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be a public document to enable the stakeholders to
communicate and assess the adherence to the policy
statement.

2. The human right due diligence is the precautionary
measure to be taken by the corporates to trace out and
avert the human right violations. It shall look into the
real and probable negative human rights impacts of
their actions.

3. Inorder to ascertain human rights issues, the corporates
must gauge the real and probable adverse impacts,
through collecting internal as well as external expert
suggestions and through proper consultation of the
connected groups.

4. For properly addressing the possible human rights
violations, the corporates shall analyse the data
collected through the Human Right Impact assessment
(HRIA) and shall formulate and administer their action
plan to mitigate or to elicit the human rights violations.

5. The corporates shall frequently verify whether adverse
human rights impacts are properly addressed and shall
keep a track with useful tools on the effectiveness of
their response.

6. The corporate shall be prepared to disseminate the
adequate information regarding the questions raised by
or on behalf of affected stakeholders.
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7. When the corporates identified themselves that they
caused or contributed to human rights violations, then
they must undertake adequate remedial measures.

8. The corporates in all circumstances shall, follow all
applicable laws and respect state ratified international
human rights measures.

9. The corporates shall ranks their actions on the basis of
the gravity pf adverse impacts on human right. They
have to prefer those actions which are less impacting
upon the human rights.

According to Zeid Ra’ad Al Hussein, UNGP is the “global
authoritative standard, providing a blueprint for the steps
all states and businesses should take to uphold human
rights?®”, The UNGPs reaffirm that business enterprises
must comply with all applicable laws. Beyond legal
compliance, they also stipulate that enterprises have the
responsibility to respect human rights, irrespective of a
state’s willingness or ability to enforce the norms. John
Ruggie pointed out that the corporate responsibility to
respect human rights in accordance with the UNGP is
based on the transnational social norm rather than state
enforcement of laws, which he called as “the global public

2 7. Ra’ad Al Hussein, Ethical pursuit of prosperity, The Law
Society  Gazette, March 23, 2015, Available at:
https://www.lawgazette.co.uk/commentary-and-opinion/ethical-
pursuit-of-prosperity/5047796.article Accessed on 05/05/2020
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domain. In his view, social norms are shared
expectations of how particular actors are to conduct
themselves in given circumstances??. Hence, it is flexible
subject to the given circumstances, as there is no fixed
standards, but it shall fit into the foundational as well as
operational principles enunciated by the UNGP. In
similar lines, John Ruggie encapsulates the UN guiding
principles and outlined a four-step human rights due
diligence process: assessing actual and potential human
rights impacts, integrating and acting on the findings,
tracking responses, and communicating how impacts are
addressed?®. The UNGP also prescribes remediation and
recommended to exercise leverage to prevent and mitigate
the harm and to incentivize in preventing from causing the
harm.

1. Post UNGP Developments in the World

UNGRP is only a directive and not mandatory to the states
as well as the corporate entities. The companies started
seriously undertaking Corporate Social Responsibility
initiative around the globe. CSR is mandatory in India

2l Ruggie, John G., The Social Construction of the UN Guiding
Principles on Business and Human Rights. Corporate Responsibility
Initiative Working Paper No. 67. Cambridge, MA: John F. Kennedy
School of Government, Harvard University, June 2017.

22 |bid, at p. 15

2 |bid, at p. 16
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under Section 135 of the Companies Act, 2013. It is a
corporate philanthropic measure by devoting a small
portion of their profit to the welfare of the society. CSR is
not an international measure and not universally same in
all the countries. Hence, this CSR cannot be construed as
a substitute to the UNGP, but it is only supplementing the
UNGP. CSR has no impact upon the regulation of the
activities of the company which is detrimental to the
human rights. Unlike UNGP, CSR is not a measure to
ensure human rights. Hence, CSR cannot be construed as
a safety valve to circumvent the UNGP. UNGP or more
strict measures than UNGP to protect human rights shall
be administered universally. Unfortunately, UNGP is
putting a responsibility to the corporates to respect the
human rights not a duty to protect the human rights. The
corporates may be able to portray that they are respecting
human rights, undertaking due diligence and remedying
the violations of human rights. They are more akin to
domestic laws of each country they are working and still
not bound to follow the international human rights
standards. This situation will change only by adopting a
United Nations Convention for the Protection of Human
rights by Transnational Corporations. The giant TNCs
like Google, Facebook, Amazon, etc. are a part of this
cosmopolitan world, hence they shall have to respect and
protect the human rights even if they are working in a
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Country where the domestic laws are inadequate to
prevent human rights violations.

In July 14, 2014, as a result of the initiatives of Ecuador
and South Africa, the UN Human Right Council passed
the Resolution 26/9 and established an Open-ended Inter-
Governmental Working Group (OEIGWG) to develop a
binding treaty to regulate, in international human rights
law, the activities of transnational corporations and other
business enterprises?*. In 2018, after a series of
discussions and negotiations, The Working Group was
able to produce a zero draft of the convention intended to
regulate the actions of TNCs and to end the corporate
impunity. The OEIGWG again added a draft optional
protocol to the zero draft in the year 2018. Present revised
draft is released on July 16. 2019. This revised draft
consists of 22 Articles. Article 2 of the draft instrument
declare that the purpose of this legally binding instrument
is “to strengthen the respect, promotion, protection and
fulfilment of human rights in the context of business
activities, to prevent the occurrence of such violations and
abuses, and to ensure effective access to justice and
remedy for victims of human rights violations and abuses

24 UN Human Right Council, Elaboration of an international legally
binding instrument on transnational corporations and other business
enterprises with respect to human rights, A/AHRC/RES/26/9, 14 July
2014.
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in the context of business activities and To promote and
strengthen international cooperation to prevent human
rights violations and abuses in the context of business
activities and provide effective access to justice and
remedy to victims of such violations and abuses”?. It
provides measures for the protection of the rights of the
victims, prevention of the human rights violations, fixing
liability by the states through domestic legislative
measures, victims access to justice measures and clarity
as to the jurisdiction, mutual legal assistance by the state
parties and international co-operation and also provides
for the establishment of a committee to administer and
overview the Convention and the procedure for the
implementation of the Convention. The report of the fifth
session of OEIGWG on transnational corporations and
other business enterprises with respect to human rights on
January 9, 2020 analysed the various responses of the
experts as to the provisions of the draft convention?. It
shows that there shall be more deliberations and

% OEIGWG Chairmanship Revised Draft, Legally Binding
Instrument To Regulate, In International Human Rights Law, The
Activities Of Transnational Corporations And Other Business
Enterprises, .July 16,2019.

% OEIGWG, Report on the fifth session of the open-ended
intergovernmental working group on transnational corporations and
other business enterprises with respect to human rights, Human
Rights Council A/HRC/43/55, January 9, 2020
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negotiations required to finalize the draft to make it more
effective to the present needs of the contemporary world.

IV. Conclusion

It is the common notion that the businesses are meant for
generating profits, to take advantage of their capital and
to exploit the consumers and society. The commonly
prevalent thought about the corporates are that they care
less about society, the environment, and human rights
issues, but only cares about their capital and profits.
However, in this neo-capitalist world, while the
companies taking care about their stakeholder’s interests,
they shall also place much more emphasis on their
responsibility to respect and protect the human rights. The
capital is a tool invented for the well-being of the human
race, hence the significance of the humans shall uphold,
not that of the capital. Nowadays, stakeholders are not
only concerned about generating profits, but also
interested in the various aspects of the working of a
company such as adherence to the standards of
environment, ethics, governance and human rights. The
need for protection of human rights by corporate entities
are widely debated over time. The first globally adopted
initiative was the UN Global Compact. The UN Global
Compact was purely an initiative among the corporate
entities without the state or UN interferences and failed
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ensure strict adherence to the standards of human rights
by its participants. Global Compact can be strengthened
by reduction of state sovereignty and by an increase in the
UN prerogative over the states and TNCs. Unfortunately,
all those initiatives including the UNGP, to tangle the
corporate to the international standards of human rights
are reached only to the level of voluntary commitments to
respect human rights. It is the high time to widen and shift
the responsibility from the responsibility to respect to the
human to a duty to protect the human rights. UN should
take steps to ensure a wide recognition of the OEIGWG
draft convention modelled by the UN Guiding Principles
to ensure respect for Human Rights by the corporate
entities. This paradigm shift shall be made into effect
through wide negotiations and deliberations and shall
result in the adoption of a more devoted and effective ‘UN
Convention on the Protection of Human rights by the
Corporations’ been progressed with the praiseworthy
efforts of OEIGWG. Thereafter, every states shall pass a
domestic law in line with this UN Convention to inflict
statutory obligation upon the companies to protect human
rights. Even the mandatory CSR activities undertaken by
the companies in India are meagre effort in the protection
human rights in India. There shall be a mandate created
for the corporates to contribute to the achievement of UN
Sustainable Development Goals (SDGs). All TNCs shall
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mandatorily conduct a Human Right Impact Assessment
(HRIA) to assess the adverse effect of human rights
through their corporate actions in their each projects in
developing and under-developed countries. The NGOs
shall be given the authority to independently investigate
and submit shadow reports of the human rights violations
to the commission/authority created under the proposed
convention and there shall be strict enforcement
mechanisms ranging from name shaming or boycott to
economic or business sanctions as well as account
freezing and attachment of assets. Protection of human
rights is no more a duty limited within the spheres of
governments. It is the high time to share the burden to the
powerful corporates, as they should take positive efforts
to respect, protect and promote human rights and to
remedy the human right violations.
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Introduction

Outcomes of the past, contradiction between the present
and the past, the call of necessity, contingency of events
are the underlying reasons that bring about a change.
‘Change’ is seen as a conceptual incarnation is
modernity. Media through various walks in the past has
brought itself to a greater change through technological
advancements. A pinch of technology alongside man’s
unconditional affection to communicate has modernized
the traditional media to a whole new avatar; the Social
Media.

Religiously divergent nations refers to a culture
community, where the people belong to or believes in
different religions. These believers, with the support of
the social media websites has taken the concept of
religion to a whole new level. A new level backed by
either fruitful passion or by threatening obsession. The
use of social media by these culture communities had
posed positive and negative outcomes.

The present study analyses how the aforementioned
usage of social media affects the religious and secular
behaviour of a community. The study analyses the
dynamic interplay of religion and technology in social
media websites and create an awareness with respect to
the challenges it poses to a religiously divergent nation.
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This research work explains how religious individuals
can employ social media websites in a way that nurture
religious communities, and also its abuse leading to the
obliteration of religious communities, lockdown of
freedom and violation of human rights.

Religion

Religion is a system of faith and worship. The concept of
culture, belief, spirituality, morality and humanity are the
underlying philosophies that lays the foundation of the
system of religion. These concepts has the same meaning
but different interpretations across the globe. The
interpretations made are certain intellectual supposition
reached by a group of likeminded people or by
individuals of varied opinions themselves. The
individuals behaving on the ground of their
interpretations makes the concept of religion diverse.
The freedom to practice, preach, propagate religion is a
right that is guaranteed by a nation to its citizens. The
manner in which a group of people practice, preach and
propagate religion defines the nature, stability and
acceptance of the religion in a religiously divergent
nation.
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Culture Communities, Religion and Social Media

Social media as an aspect of communication media has
three useful metaphors; * media as a channel, media as
language and media as an environment. Social Media
when it performs as a channel, transforms itself to
distributors of various key religious concepts. These
religious concepts when traversed through the social
media takes up so many output forms like
documentaries, news, drama, comedy and agendas which
may be informational to the society and at times
detrimental to religious sentiments. Social media when
looked upon under the metaphor of media as language,
enables communication.  Communication  which
sometimes may be used for general awareness and
sometimes for indoctrination of deeper concepts. Media
as a language has the ability to nurture any concept as
per individual preference and also on the basis of
popular culture. Religion often get formatted via social
media due to individual preference and popular culture,
as the key ideas are narrated differently so that religion
becomes more consumer oriented. Social media as an

! Stig Hjarvard, The Mediatization of Religion: A Theory of the
Media as an Agent of Religious Change 3, 1-16 (2006),
http://oldintranet.oikosnet-
europe.eu/Archives/Meetings/Annual_Conferences/Sigtuna_2006/D
ownload/The%20mediatization%200f%20religion.pdf, (last updated
May. 8, 2020)
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environment  designs  human interactions and
communications. The various social media websites
enables a user for multidirectional interactions, thereby
facilitating the use of blogs, social networking sites and
content communities for propagating religious as well as
secular notions. In the case of religion, the media
facilitate changes in the amount, content, and direction
of religious messages in society, at the same time as they
transform religious representations and challenge and
replace the authority of the institutionalized religions.
Through these processes, religion as a social and cultural
activity has become mediatized.?

Considering Syllogism of relationship among culture,
Social media and religion are;*

e Religion is spread through advertisement and media
to the culture of the societies;

e Media are not neutral, have its own specific nature
and demands. So, they manage the transferring
process of religion to the society based on nature
demand of media and impact on;

2

Id.at5
® Afsaneh Hosseinzadeh, The Role of Social Media in Religion:
Dialogues or conversations? 2, 1-14 (2011),

http://www.academia.edu/14382725/The_Role_of Social_Media_in
_Religion_Dialogues_or_conversations, (last updated May. 8, 2020)
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e Therefore, awareness or unawareness to the media
and religion make probably media religious or
religion media.

The essentiality to preach practice and propagate religion
when supported by the configuration of social media to
channel, communicate and form environments, remodels
the concept of religion from the traditional form. The
social media that includes the social networking sites,
blogs, content communities, virtual worlds and
collaborative projects plays a vital role in influencing
religion and reshaping it to new dimensions. The main
purpose of religion is to adopt and develop higher
qualities of love, mercy, generosity, kindness etc. The
reason why religion gained so much acceptance is
because it forms a source of hope, belongingness, helps
to attain physical and mental health and also it implicitly
promises a protection from external threats and a mode
for redemption. Man’s affinity for the benefits
mentioned makes him preach, practice and propagate
religion.

The dependence of man on technology for everyday
chores makes it inevitable for the concept of religion to
stay uninfluenced. Culture communities which had a
long standing tradition of attending services in the real
world have now resorted to more public and accessible
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form of practicing beliefs. Social networking sites and
blogs enables interactive and textual communication
whereas content communities helps one to propagate
ideas and believes through Audio- Visual Media.

The choices of social media websites differs with
persons, it is aligned with the purpose of visit. A
religious person who is bereft, deprived person or a
person with a problem seeks the help of a counsellor
who advices and comforts him within the boundaries of
a religion. A person (religious/ non-religious) who is
curious about religion depends on sources which provide
him with necessary knowledge. A person who is the
seeker of benediction approaches the social media
platform, where he may find persons with similar
interests. An extremist person uses these platform which
helps him to attain his needs. Considering the type of
person and the purpose of visit, culture community uses
social media websites differently for religious purposes.
The different modes are;

The use of interactive blogs
Use of Personal/Community blogs
Use of Social network

Use of content communities

a M w0 NP

Use of Internet forums



Mapping Human Rights in the Modern World 35

In a culture community, the use of interactive blogs for
counselling services are generally used by a bereft or
deprived person. The curious person in a culture
community mostly uses the modes like interactive blog,
personal/community blog, and content sharing for
gathering information with respect to his curiosity. The
seeker of benediction, for the blessings, uses up social
networking sites and personal/ community blog to gather
a like community to meet his needs. The religious
extremists are the one who generally depends on the
social networking sites, content sharing communities and
the internet forums to implant and instigate communal
disharmony through his communal sentiments.

The Use of Interactive Blogs: The Online Interactive
Religious Counselling Services

‘Counselling’ as defined by Hough* consists of a helping
relationship’, 'is based on the principle of
"empowerment” and 'seeks to help people identify their
own resources'. Counselling can be seen as part of a
'therapeutic movement for “growth” and “human
potential.”® Elaborating on this notion, Miller and Rose®

* See Generally Hough, M. Counselling: Skills and Theory (2006).

® See Generally Rose, N., Powers of Freedom: Reframing Political
Thought. (1996)

® Rose, N. And Miller, P., Governing The Present: Administering
Economic, Social And Personal Life. (2008)
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argue that the therapeutic movement has provided a 'set
of ethical techniques for self-inspection and self-
evaluation’, cantered on the buzzwords self-autonomy,
self-actualization, empowerment, life-skills and freedom.
In general, counselling is the provision of professional
guidance and support in resolving personal or
psychological problems.

Religious Counselling services differ from normal
counselling as the counsellors approach the counselling
within the ambit of religion. The essence and ethics of
the religion is tagged along with the psychology
principles. Interactive social media blogs are used by the
counsellors for the purpose. Few such examples are;
www.dovechristiancounseling.com, islamonline.net,
www.chatislamonline.org/.

The Hindu and Christian counselling services are more
lenient and uses up the modes of normal psychological
methods of counselling. The strict adherence to religion
is not followed if the problem of the counselee were
outside the ambit of religion but personal. The Islamic
Religious Counselling Services identified as 'wasatiyya',
Wasatiyya, as defined by its adherents, promotes the
middle ground of Islam, offering balanced opinions that
are neither too strict nor too lenient. Moreover,
wasatiyya aims at being in dialogue with the concerns of
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contemporary society, and therefore seeks to find
solutions to modern-day problems.” The people who
enters such social media websites are aware that the
solutions to their problems will be within the limits of
religion. The strict adherence to the ethics of religion is
not followed, if the solution the people seeking are
within the religious boundaries, the solution will be
within the ethics of religion and if its outside the
religion, the counsellors doesn’t tighten the rope, they
make counselling effective without affecting the basic
ethics of religion. The basic religious ideas works as a
manual for the counsellors, to rule out the solutions
which upholds the religious beliefs and also cares the
needy.®

Religion is considered an important frame of reference
not only for the counsellors, but also for the counselees.
The statement also refers to religion being one of several
‘keys’ or entry points from which the counsellor may
tackle the problem. Religious sentences have an impact
and can be integrated into an answer, and still be within
the boundaries of counselling. Faith can be comforting,

" EI-Nawawy, M. & Khamis, S. Islam Dot Com: Contemporary
Islamic Discourses in Cyberspace. (2009).

& Mona Abdel-Fadil, Counselling Muslim Selves on Islamic
Websites:Walking a Tightrope Between Secular and Religious
Counselling Ideals? 4(1) Journal of Religion, Media and Digital
Culture (2015)
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and gives strength.® Religion ‘can direct behaviour in a
positive direction' and that ‘when in despair religious
understandings can have a positive effect’. Moreover, for
severely depressed or lonely clients, 'having a merciful
God at your side... even if no one else is there... being
close to God... is a tranquilizer for people... it gives
people strength’.’® Compared to normal online
counselling, religious counselling differs in the nature of
response. The three modes of responses in religious
counselling are;*' Counselling answers with no explicit
emphasis on religion,'® Responses that are exclusively
based on religion, Responses displaying a mixture of
religious and non-religious counselling objectives.*?

Use of Personal/Community blogs: Online believer’s
blogs

The Seekers of benediction and believers of a particular
religion joins personal or community blogs to share their
stories with respect to religion and to be with likeminded

2 Such answers represent a wholesale American humanistic
counselling trend, and their content could just as well have be
published on a non-religious counselling website.

3 Such counselling answers adhere to the goals of the American
humanistic counselling trend, while simultaneously using and
contextualizing religious sources to underline their counselling
objectives.
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people who shares a common interest. The owners of the
blog believes that personal or community blogs are the
best channel to gather likeminded people for
worshipping, preaching and reaching out. They believe
that likeminded people getting driven to a common
believer’s blog enable them to share messages, worship
and propagate religion in a healthy manner and to make
relationships that makes them friends for time and
eternity. Some examples of online believers blog are; St.
John  News, pastors.com, facing islam blog,
MuslimMatters.org, An Indian Muslim's Blog, Abdur
Rahmans Corner, QuranClub Islamic Blog, Darvish,
Jahane Rumi, Feel Islam, Krishna.com, Bhagwat Gita &
Our Life - Philosophy, Western Hindu, The Vaishnava
Voice, Hindu Blog, Hinduism Beliefs etc.

Use of Social network

The countless ways in which religious individuals or
organizations can utilize Social network can be generally
split into two categories: identifying actions and
persuasive actions. The former are those actions that
help a person let others in the social network know that
they are religious individuals. They have little other
purpose than to define the individual as a member of a
group. Persuasive actions differ from identifying actions
in that these actions seek to convince others to join a
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group rather than solely defining an individual as a
member of the group.**

In regards to identifying actions, the easiest way for an
individual to self-identify as religious on Facebook is for
them to include their chosen religious beliefs on their
homepage or “profile.” The second form of religious
activity on Facebook is persuasive actions, which
attempt to sway individuals one way or the other
regarding religious affiliation. Persuasive actions are
identifying actions that are directed primarily at
expanding the religious community. They can take the
form of active proselytizing but also more subtle ways of
bringing religious issues to the forefront of the otherwise
religiously ambivalent social network. Common
persuasive actions on Facebook include “status updates,”
which are short articles composed usually of no more
than a few sentences that are broadcast to an individual’s
“friends” and appear on their “news feed” when they log
onto the site. Other individuals can then “like” individual
statuses or comment on them. Individuals can post
pictures or videos as their statuses, link to other web
pages, or just make a written statement. Individuals can
also write longer statements or “notes” that they can

¥ Alex Verschoor-Kirss, Even Satan Gets Likes on Facebook; The
Dynamic Interplay of Religion and Technology in Online Social
Networks 14 Journal of Religion & Society 6 (2012)
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publish to other people’s news feeds, which will be
stored on their personal profile page. Individuals can
further create groups that they can ask others to join, or
“events” that function as electronic invitations to
physical events. In many ways persuasive actions are an
electronic or virtual manifestation of actions or
statements that otherwise would have to be made in
public.®

Twitter is one other social network that helps individuals
and organizations to ‘tweet’ messages about their view
on religion, religious individuals and organizations.
Besides the popular social networks, there are dedicated
religion based social networking sites, for example;
Christian.com which is a free Christian social network to
connect with Christians worldwide, Praize is a Christian
community to learn and talk about one's faith. Xianz is a
general Christian social networking site.
Hisholyspace.com is a general Christian social
networking site and Holypal.com is a discussion-based
Christian social network. Muslimsocial.com is a general
Islamic social networking site and Muxlim is a general
Islamic social networking site that includes religion,
politics, popular culture and relationships. Naseeb is an
Islamic social networking site that emphasizes

¥id.at7
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relationships.’® Facebook styled social networking
website was developed by Islam brotherhood called the
ikhwan book.

Use of Content Communities: Religious content
sharing content communities

The content communities enables individuals to share all
sorts of media. Popular content communities like
YouTube supports content sharing, but under certain
religions, browsing is banned for certain objectionable
materials, thereby limiting the access to popular content
communities.  To make wuser’s online experience
compatible with the religion, various religion compatible
content communities were created. Thereby enabling the
propagation of religious materials across boundaries.
Nagatube.com, Islamic tube muslim video, halal tube,
faith tube, tangle, myfaith.com, mypraize.com are
examples of such content communities.

Use of Internet Forums: Religious Forums

The internet forums are friendly forums to discuss
religion in a friendly surrounding. One can start a thread
of discussion so that others can join and reply to
discussions, convey their opinions and even chat
personally with the users. A few examples of such

16 Afsaneh Hosseinzadeh, Supra note 3 at 5.
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forums are Christian Doctrine Debate & Discussions
Forum, Theology Online, Worthy Christian Forums,
www.ummah.com/forum, www.topix.com > Islam,
www.hindudharmaforums.com/,
www.thehinduforum.com/ etc.

Influence of Social media on religiously divergent
nations- with reference to India

New simplistic and effective mode to Practice, Preach
and Propagate Religion.

The traditional mode of religious and social gathering
which the religious people depended for increasing
togetherness has now been shifted to more simplistic and
effective mode; the use of social media websites. The
social prayer groups on Facebook, dedicated religious
social networking pages and religious online newspaper
channels enables them to offer prayers online as well as
to stay updated regarding various religious events.®’
Advanced social media websites like Jesus redeems*
enables a believer to submit prayer requests online, make
blessing plans like children blessing plans, family
blessing plans etc. Details with respect to upcoming
events, dedicated magazines and donation facilities to
support forms the basic features of the website.

8

17 See http://edayan.net/,
18 See http://www.jesusredeems.com/
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Saranam.com™ is another social media website for the
Hindus for conducting online ‘pujas’ and ‘homams’. It
includes details with respect to astrology, services and
even has a shopping portal for buying Rudrakha beads
and idols of gods. These websites are linked with
religious prayer institutions, so that one can make
reservations for pujas and homams. Similar Muslim
social media websites? are also in vogue in India.

Mode to spread hatred

A religious extremist or an extremist organization uses
the social media for propagating communal opinion, may
cause religious imbalance by promoting hatred among
groups. The extremist using the social networking pages,
content communities can use these social media tools to
send hate messages across the globe in the form of text,
religious memes and as videos. There are instances
where innocent communal opinions are regarded as
derogatory and hence quoted as spreading hatred online.
A hate group is an organized group or movement that
advocates and practices hatred, hostility, or violence
towards members of a race, ethnicity, nation, religion,
gender, gender identity, sexual orientation or any other
designated sector of society. The Internet, tool of

19 See http://www.saranam.com/cms/13/Hindu-Rituals.htm
20 gee http://www.duas.org/, http://www.meaningfulprayer.com/
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knowledge and communication, is regularly abused,
becoming a vehicle for the worst human impulses, as
reflected in the pervasiveness of pornographic websites
and websites devoted to fomenting hatred and violence
against particular religious and ethnic groups.?
Communal passion when it takes a wrong turn instigates
certain people to start hate groups and thereby hate
forums. A hate group for the transmission of their
agendas uses up the support of social media, it forms
online hate forums. A hate forum might contain
derogatory statement about religion, religious memes to
instill insult to other religions and hatred.

Social networks being the hotbed for sharing opinions,
several instances of riots and arrests occurred owning to
the communal opinions posted online. In september
2014, Sunil Jagdishsinh Rajput, who had posted a photo
on Facebook which provoked Muslims was sent to
judicial custody as his bail was denied by local court.
Rizwan Usman Sheikh had filed complaint against
Jagdishsinh for posting a photo insulting Islam.?* In
March 2015, Mangaluru City Police arrested Sriram
Yadapadithaya, a former telecom company executive on

2 http://www.wnd.com/2007/04/41021/
2 Internet banned in Vadodara for three days,
http://deshgujarat.com/2014/09/27/internet-banned-in-vadodara-for-
three-days/, (last updated May. 9, 2020)
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charges of posting objectionable message on social
media networking site against a particular religious
community.® Later in January 2016, Manjunath
Mudugal, an ITI student was arrested for posting an
objectionable picture of Tipu Sultan on Facebook and
posted derogatory remarks thereby hurting the religious
sentiments of Muslims and other local residents. The
arrest was made on the ground that Mudugal has
attempted to disturb communal harmony by sharing
objectionable pictures.

The controversial Citizenship Amendment Act was also
used by individuals to promote hatred against a religion
in India. More than 1,079 Twitter accounts were created
in Pakistan to spread hate speech around Citizenship
Amendment Act (CAA), according to a report prepared
by cybersecurity company Innefu Labs, which works
closely with government and enforcement agencies,
including the Defence Research and Development

2 Jaideep Shenoy, City Police arrest Bengaluru based former
telecom executive for hate comments
http://timesofindia.indiatimes.com/city/mangaluru/City-Police-
arrest-Bengaluru-based-former-telecom-executive-for-hate-
comments/articleshow/46459003.cms?from=mdr mar 4 2015, (last
updated May. 9, 2020)

2 Karnataka man arrested for Facebook post on Tipu Sultan,
http://indiatoday.intoday.in/story/karnataka-man-arrested-for-
derogatory-remark-on-tipu-sultan/1/579888.html, (last updated May.
9, 2020)
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Organisation (DRDO).?> The report, which is available
exclusively with Tech2, shows that Pakistan is the
hotspot and point of origin of hate speech and anti-India
narrative aiming to destabilise social harmony and create
internal conflict, by calling India a “terror state” and a

. 26
“Nazi” country.

Recently with the outbreak of COVID-19, the number of
positive coronavirus cases linked to Tablighi Jamaat was
on rise, the Jamiat Ulama-I-Hind — one of the leading
Islamic organisations belonging to the Deobandi school
of thought -- has filed a Public Interest Litigation (PIL)
in the Supreme Court, to prevent the communalisation of
the Nizamuddin Markaz issue by certain sections of print
and electronic media.?’ The petition points out the
manner in which social media was used as a tool to
increase the amount of hatred against a particular

% sunny Sen, Around 1,079 Pakistani Twitter handles being used to
spread hate speech around Citizenship Amendment Act 08 Jan 2020,
https://www firstpost.com/india/around-1079-pakistani-twitter-
handles-being-used-to-spread-hate-speech-around-citizenship-
amendment-act-7877501.html (last updated May. 9, 2020)

% |d. Hashtags like #NazilndiaRejected, #India Discriminate
Muslims, #IndiaToEndia are created by Pakistan-based PTI Social
media activists and Pak Cyber Force.

% Jeevan Prakash Sharma, Tablighi Jamaat: Muslim Body Seeks SC
Action Against Media For Spreading Communal Hatred
https://www.outlookindia.com/website/story/india-news-tablighi-
jamaat-muslim-body-seeks-sc-action-against-media-spreading-
communal-hatred/350225 (last updated May. 9, 2020)
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religion. However, certain sections of the media, instead
of exercising restraint, reported the entire incident with a
communal flavour, with phrases such as “Corona ON
Jihad”, “Corona Terrorism”, “Islamic Insurrection”,
“Corona bombs” etc,” the petition has alleged. “It was
thus apparent that the unfortunate incident of the
Tablighi Jamat was being used to demonise and blame
the entire Muslim community,” It added.?® Along with
the infamous hashtag, there have been a number of fake
videos linking Indian Muslims with the spread of
COVID-19. One video showed Muslim children licking
their plates in what seems like a community gathering.
The video warned viewers that Muslims were doing this
to spread the virus in the public. However, Factly found
that the video had been shot in 2018 and depicted the
Dawoodi Bohra Muslim tradition of not wasting food.?

Internet memes being a part of the popular culture is
often used by the individuals for criticizing concepts of

% 1d. The organisation also alleged that several fake reports and
videos are being circulated on social media, showing Muslims in a
bad light, further creating communal tension within the society. “For
instance, a fake video of Sufi followers indulging in mass sneezing
or another fake video showing Muslim persons licking vessels,
allegedly to perpetrate the spread of coronavirus in the country,” it
said.

% Payal Mohta, Fuelled by social media, in India Muslims are “a
convenient scapegoat” for the coronavirus May 6, 2020,
https://www.equaltimes.org/fuelled-by-social-media-in-

india#. XreWoWgzblU
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religion. When the criticism cross the boundaries
intentionally or non-intentionally, if it hurts the religious
sentiments of others, might be tagged under the concept
of spreading hatred online. A meme is an idea, belief or
behavior that is spread through a given culture or social
system through social or information sharing. The notion
of meme as a thought that is replicated and spread like a
“virus” throughout a given cultural system. “religious-
oriented internet memes” refers to memes circulated on
the internet whose images and text focus on a variety of
religious themes and/or religious traditions.*

Memes provide a medium in which the user can make
sense and meaning of their beliefs through creating
visual expressions of religion. These are then negotiated
and reshaped by others who replicate and reinterpret
these memes within their own understandings and
experiences. Religious-oriented internet memes offer an
interesting form for examination of how religious
understanding is produced, consumed and circulated
online.®* A religious meme depicting a popular culture or
the use of it by religious extremists can hurt the religious

% Wendi Bellar, Heidi A. Campbell, Kyong James Cho, Andrea
Terry, Ruth Tsuria, Aya Yadlin-

Segal and Jordan Ziemer, Reading Religion in Internet Memes, 2(2)
Journal of Religion, Media and Digital Culture 4 (2013)

*1d.at6
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sentiments of a section and thereby promoting hate
towards another religion.

Mode for Religious Indoctrination and radicalization

In an age of greater connectivity, extremist groups use
the Internet for myriad reasons- to disseminate
propaganda to a large geographically dispersed audience;
solicit funding; collect data from open sources; plan and
coordinate attacks; emulate and communicate with
members and other similar groups; provide lessons on
manufacturing explosives; indoctrinate, recruit, train and
showcase their acts of violence to attract attention.
Information campaigns are crucial to radicalization, and
extremists groups use the internet as a tool of social
dissemination to achieve this goal.*

The religious extremists has demonstrated its capacity to
efficiently use the internet for a variety of purposes
including indoctrination and radicalization. The process
of indoctrination and radicalization happens mostly
through social networking sites and interactive blogs.
Even the indoctrinated person sends out his extremists
view via social networking pages creating communal

¥ Dr Shanthie Mariet DSouza, Online Radicalisation and the
Specter of Extremist Violence in India 333 ISPSW Strategy Series:
Focus On Defense and International Security 2, 1-5 (2015)
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disharmony and hatred among others and further
indoctrination.

One of the common threads in the radicalization stories
of many such young men has been the polarization of
communities in India after the Babri Masjid demolition
and Gujarat riots of 2002. Many of the accused were
radicalized through the Internet, at religious meetings or
through the influence of family and friends. Since the
rise of the ISIS, many have also been influenced by the
idea of a global jihadist campaign.

The Lone Wolf Phenomenon in India

There have been a number of incidents of Indian Muslim
youths becoming radicalized through the internet,
turning into ISIS sympathizers and then either travelling
to Syria to fight for the group, or becoming engaged in
the group’s propaganda back home. One such individual
is Areeb Majeed, a Muslim youth from Kalyan in India’s
western Maharashtra state. Majeed had travelled to Syria
with his three friends to fight for ISIS and was
subsequently arrested in November 2014 on his
deportation back to India from Turkey.

Mehdi Masroor Biswas, the 24-year-old engineer
working as a manufacturing executive with a
multinational firm in Bengaluru was handling the pro-
jihad twitter account "@ShamiWitness" that supposedly
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had become a source of incitement and information for
the new recruits of the Islamic State. Biswas, who had
never been to Syria, shrouded his identity as a Libyan
living in the United Kingdom to his followers and IS
members following him on Twitter, retweeted many
Arabic posts translated into English, with an intent of
being a ‘strategist’ for the IS. The Twitter handle, now
closed, had 17,700 followers. The story was broken first
by London's Channel 4, leading to Mehdi’s arrest in
December 2014.% According to the charges against
Biswas, he had been responsible for “distributing...
messages and organizing hashtag campaigns for ISIS,
encouraging tweets on popular ISIS-related hashtags,
and utilizing software applications that enable ISIS
propaganda”

Kurla-based software engineer Anees Ansari, who in
October 2014 was arrested by the Maharashtra Anti-
Terrorism Squad for allegedly planning to bomb the
American School at Bandra-Kurla Complex, was also
indoctrinating an American youth via facebook to carry
out a ‘lone wolf” attack in the US.

Burhan Muzaffar Wani, a Hizbul Mujahideen
commander for South Kashmir, died in an encounter in
Bundoora village of Kokernag on July 8, 2016, along

B 4.
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with two other militants. Wani’s death has generated
unprecedented public hysteria, in keeping with his image
as a glamorous, tech savvy, insurgent.®* He created a
Twitter handle @Gazi_Burhan2 in October 2012, which
he used to upload photographs of atrocities, overtly
graphic pictures of violence — allegedly perpetrated by
Security forces as well as virulently anti-India and anti-
Modi content.®*® His video and twitter messages
highlighted his fight against the Indian establishment.
And because of his tweets, Mohammad Ikhlag, lynched
in Dadri on suspicion of consuming beef, and Zahid
Ahmed, a Kashmiri trucker who was attacked in
Udhampur, have become household names across the
Valley.®* In August 2015, Wani uploaded a video on a
Facebook account calling for the establishment of a
Khilafat in Kashmir. This was a message sent to his
target audience to emphasise the Islamic underpinnings
of his initiatives. The communication was directed to the
Kashmiri youth, urging them to join his outfit, and to the
Kashmir police, asking them to shun their fight against
the militants. In the video, which was professionally

# Prabha Rao, Online Radicalisation:The Example of Burhan Wani,
Institute for Defence Studies and Analyses 1, 1-8 (2016)

% M. Saleem Pandit and Aarti Tikoo Singh, TIMES OF INDIA, July
9, 2016, http://timesofindia.indiatimes.com/city/srinagar/Tech-
savvy-face-of-terror-in-Kashmir-killed-ingunfight/
articleshow/53124417.cms

% Prabha Rao, Supra note 34 at 2.
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made with Burhan Wani and two other militants in
military fatigues, with a Kalashnikov, a pistol and a
Quran prominently displayed, went viral in minutes. In a
video uploaded on YouTube and Facebook on June 8,
2016, Wani commented on controversies around the
proposal for the establishment of Sainik Colonies and a
separate township for Kashmiri Pandits. In the same
video, he stated that the HM would “act against every
man in uniform who stands for the Indian Constitution.*’
According to the Jammu and Kashmir Police, ®¥while it
would be difficult to quantify the reach of Wani’s cyber
blitz, he has undeniably attracted and influenced young
minds to the idea of militancy.

Promotion of terrorism and supporting religious
intolerance

Social media helps in promoting terrorism as it can be
used for dissemination of propaganda, for recruitment
processes, for incitement and radicalization, for

% Basharat Masood, Burhan warns of attacks on Sainik colonies,
INDIAN EXPRESS, June 8, 2016,
http://indianexpress.com/article/india/india-news-india/hizbul-
mujahideenburhan- wani-sainik-colonies-attack-threat-2840331/

% Puneet Gupta, A truth about Burhan Wani that no one speaks but
everyone knows, DAILY HUNT,

July 9, 2016, http://m.dailyhunt.in/news/india/english/u4uvoice-
epaper-uvoice/atruth-  about-burhan-wani-that-no-one-speaks-but-
everyone-knows-newsid-55331033
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financing the terrorists groups, for planning out terrorist
activities, execution and cyber-attacks.*

The 2015 Dadri Mob lynching issue a mob of Hindu
people attacked a Muslim family. It was alleged that the
family of Mohammad Akhlag had killed a cow and
consumed its meat on Eid-ul-Adha. Since cow being a
religious symbol for the hindus, the emotions flared
among the hindu neighbours, formed a mob and
targetted the muslim family inhumanly creating
intolerance in communities. Later in 2016 Jharkhand
mob lynching, the case of lynching of two Muslim cattle
traders who were found hanging from a tree. Intolerance
spread out after these two events.

With the growth of intolerance in real world, the aspect
was further fuelled by the social media, two people were
arrested for spreading rumors with respect to dadri
Ilynching via social media thereby trying to create
communal disharmony.*® Notorious elements and
communal forces were circulating objectionable content
on social media after the dadri incident thereby
supporting intolerance, the UP Government found out

% See Generally Undoc, The Use of the Internet for Terrorist
Purposes (2012)
“Ohttp://www.newindianexpress.com/nation/Stern-Action-Against-
Those-Creating-Disharmony-
khilesh/2015/10/04/article3062689.ece, (last updated May. 9, 2020)
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that tweets were made from a twitter handle being
operated from Noida with the motive of disturbing
communal harmony and spreading hatred.** Burhan
Muzaffar Wani also used these issues to promote
terrorism, intolerance and radicalization of youth via
social media.*

CONCLUSION- HOW TO BALANCE FREEDOM
AND HUMAN RIGHTS?

The dynamic interplay of religion, culture communities
and social media creates both positive as well as
negative impacts, the negative impacts forms a greater
threat to a nation as a whole and to the entire human kind
and human rights. The religious extremists and the
newly indoctrinated followers depending on the social
media for propagating their agendas cannot be bound by
law alone. The ambit of law is limited to the defined
criminal activities, but with rapid growth of technology
and the dependence of religious fanatics on such
technologies poses higher threats beyond legal control.

The dissemination of information through social media
by an individual is his exercise of the Fundamental Right
to free speech and expression. Information transmitted
through the social media has the tendency to affect the

“1d.
*2 prabha Rao, Supra note 34
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frame of mind of the receiver. It might be pleasant to
some but might be upsetting to another category.
Information that upset the religious sentiments of a
larger group ought to be taken down, but only after a
proper scrutiny so that there will be balance between the
free speech notion and the security notion. The
Amendment of the Sec 66 A of the Information
Technology Act 2008* is a landmark decision as the
true value of Freedom of speech and expression was
upheld in the decision.* The decision also
fundamentally altered the possible liability of
intermediaries for user-generated hate speech by shifting
from a notice-and-takedown system to making it

*  punishment for sending offensive messages through

communication service, etc.

Any person who sends, by means of a computer resource or a
communication device,—

(@) any information that is grossly offensive or has menacing
character; or

(b) any information which he knows to be false, but for the purpose
of causing annoyance, inconvenience, danger, obstruction, insult,
injury, criminal intimidation, enmity, hatred or ill will, persistently
by making use of such computer resource or a communication
device,

(c) any electronic mail or electronic mail message for the purpose of
causing annoyance or inconvenience or to deceive or to mislead the
addressee or recipient about the origin of such messages, shall be
punishable with imprisonment for a term which may extend to three
years and with fine.

* Shreya Singhal v. Union of India, (2015) 2 RCR 403 (India).
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mandatory for such requests to be accompanied by a
court order.*

Hate speech and radicalization methods through social
media has a strong negative impact on social stability,
internet restrictions to maintain social stability must be
carefully applied. The absence of clear legal framework
tags innocent social media users along with religious
extremists. The reason is, the words like “objectionable”
and “disparaging” is not clearly defined under the Indian
law. Through the vyears it has been proved that
censorship of information on internet was effective for a
shorter time period, Technological advancements makes
it futile in a long term process.

Even though the interplay of the Indian Constitution, the
Indian Penal Code, the Information Technology act,
cyber laws* and other counter terrorism legislations

* Kartik Chawla, Shreya Singhal and How Intermediaries are
Simply Intermediaries Once Again — Striking Down the Chilling
Effect, TECH LAW  FORUM  (Mar. 30, 2015),
https://techlawforum.wordpress.com/2015/03/30/shreya-singhal-
and-how-intermediaries-are-simply-intermediaries-once-again-
striking-down-the-chilling-effect/

*® See Generally Sec 66F, 69, 69A and 69B 69, 69F, 73(3)(b), 79
Indian information Technology Act, 2000,The Indo-US Cyber
Security Forum (IUSCSF)2001, Indian Computer Emergency
Response Team (CERT-In),2003, The Information Technology
(Procedure and Safeguards for Blocking for Access of Information
by Public) Rules, 2009, National Cyber Security Policy of 2013, and
Information Technology guidelines for cyber café Rules, 2011
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protects individual rights as well as prevents atrocities
against them, the participation of individuals and
organizations in countering terrorism and related acts is
the need of the hour. India being a religiously vibrant
country and technologically advancing nation, she forms
the hotbed for activities that hampers the nation’s peace
and tranquillity.

Media Modernity and its Influence on Religiously
Divergent Nations has dual aspects to it. The positive
aspects are good if it enriches the communal facet of
religion. If it is detrimental, the negative facets of the
same will be proving unfavourable to the communal
aspect of religion thereby shattering the peace of a
nation. Technological advancements cannot be
controlled by legal boundaries alone. The newer forms
of threats that technology develops within a short period
has to be dealt by the interplay of individuals,
organizations and law of the nation.

Social media platforms must perform risk assessment
with respect to human rights impact upon their platform
usage and underlying policies, Analysis has to be done
with respect to how the platform has been used by hate
groups, political units, social media influencers to fuel
religious hatred or viciousness. Targeted advertising,
targeted attack against vulnerable communities should be
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analysed through a social audit by the social media
platforms and necessary remediation fund has to be
maintained and provided to the victims who were
affected by the platform.

Religious and community-based outreach programmes
for educating the school students, youth and the illiterate
about the media modernity and its influence on
religiously divergent nations is the need of the hour.
Harmonious  Coordination ~ among  individuals,
governmental organization and non-governmental
organizations for the purpose will prove effective.
Modern technologies for intelligence gathering and for
surveillance must be initiated by the government to be
set up. Research activities related to consumer
acceptance of information via social media must be
conducted. Content filtering software must be installed at
school levels and at internet cyber cafes. Technological
experts, religious leaders, community leaders, public
speakers, psychologists, analysts that forms the civil
society of a nation must put forth their genuine effort to
curb the negative influence of Social media upon
religiously divergent nations.



Child Health Rights; Pertinent to Healthy
Environment
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Abstract

Healthy environment is an essential condition for human
existence. The paper focuses on the right to healthy
environment for children considering them as a
vulnerable group. The rights of children are
acknowledged through International Instruments and
State enactments but right to clean environment was left
over. The paper overviews the health rights of children
and specify the importance of pollution free environment.
Pollution is the backdrop of many diseases and child
mortality all over the world. Many of the environmental
hazardous faced by children remain unaddressed. Healthy
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environment is the need of healthy future. The study is
limited to the International Instruments and Indian
experience.

Introduction

“Children are young human beings”. To be more

specific, “a child means every human being below the age
of eighteen years unless under the law applicable to the
child, majority is attained earlier”’. Children are the most
precious and vital part of society. They are the future
builders of the community. All human beings are bound
to guard the rights of children as they are vulnerable
sections. “Children are our most valuable natural

resource’.

Health is the most crucial factor that determines the
development of human beings in all spheres of his
activities. Child health rights are to be deliberated with
extreme importance to exhilarate the vigorous growth of
the children. Most of the health issues faced by children
are oblique effects of environmental pollution. In this

! Sanford Encyclopaedia of Philosophy.

2Article 1, United Nations Convention on Rights of Child
(UNCRC), 44/25 of 20 November 1989

% Oliver Wendell Holmes
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respect, a healthy environment is an indispensable part of
child health rights.

International and national child environmental rights are
to be pigeonholed for the critical appraisal and
development of the same. Children are considered to be
the weaker sections are accorded protection in many
aspects. However, whether the environmental rights of
children are addressed exclusively is still unsettled.
Human rights widely discussed are adult-centric.
Environmental and health rights are considered to be or
developed as human rights. Concerning the health rights
of children, most of the health issues are the aftermath of
the environmental pollution and food adulteration. Hence
environmental rights of children are of the supreme
priority.

Child Rights

Child rights can be delineated as a segment of human
rights to stake a claim and special protection for children
in different spheres of their life. Children are considered
to be a weaker section in the society seeking special
attention to firm up their life. Looking ahead, the
prosperity of the future generation, States set out
legislation for the protection of children and their rights.
Every child has a right to be in a safe society and develop
his/her personality. The rights of children are accepted
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nationally and internationally through legislations,
policies, and conventions.

The first international document took care of child rights
was the Declaration of the Rights of the Child of 1924,
adopted by League of Nations*. The Geneva Declaration
addressed few rights of children, and moreover, it
reflected as the duty of mankind®. It was the aftermath of
World War I.  After World War 1, UN took over the
Geneva Declaration in the year 1946. After the adoption
of the Universal Declaration of Human Rights, 1948° the
rights incorporated in Geneva Declaration’ expanded?®.

4 Geneva Declaration
http://www.un-documents.net/gdrc1924.htm

® The Declaration asserts that “humanity owes to the Child the
best that it has to give “. Right to development, food, shelter,
treatment, livelihood and protection from exploitation are
discussed in the Declaration.

¢ Adopted and proclaimed by General Assembly resolution
217 A (111) of 10 December 1948.

" Declaration of the Rights of the Child was adopted
unanimously by all 78 Member States of the United Nations
General Assembly in Resolution 1386 (XIV) 20 November
1959.

8 The Declaration includes, the right to equality, special
protection, nationality, adequate nutrition, housing and medical
services, special education for differently abled, recreational
activities and free education, protection against all forms of
neglect, cruelty and exploitation, preferential treatment.


https://www.humanium.org/en/convention/text/
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Nonetheless, these Declarations were not exhaustive and
lacked implementation.

The United Nations Convention on the Rights of the
Child® exclusively deals with child rights with 140
signatories. The States were bound to enact municipal
legislation for its enforceability and implementation. It is
not an overnight process that assures a safe living
condition for the children. It took several decades of
activism and crusade to develop a positive attitude
towards the upbringing of the children. All over the world,
numerous child-centric legislation can be lumped
together, which cushion the child rights for their
development as a pragmatic citizen.

Health Rights of Children

Health is of substantial importance to human beings. The
concept of health cannot be narrowed to the absence of
illness, but it includes mental, physical, and social well-
being. The right to health is a fundamental human right.
Children being vulnerable group, special attention, and
protection should be given as a matter of right. It includes
proper awareness to the parents, public health facilities,

® Adopted and opened for signature, ratification and accession
by General Assembly

resolution 44/25 of 20 November 1989 entry into force 2
September 1990.
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vaccination, prenatal, and postnatal health care. The
implementation of these rights of children to the
unprivileged Kids is still controversial.

The Convention on the Rights of Child gives importance
to the health rights of children alongside other rights®©.
The Convention was influential in putting all the concerns
pertaining to children on the global as well as national
agenda. It formulated actions for the implementation of
the rights and protection of children worldwide. It
mandated the signatories to enact laws for the protection
of children and its implementation.

10 Article 6 “States Parties recognize that every child has the
inherent right to life. States Parties shall ensure to the
maximum extent possible the survival and development of the
child”

Article 24 “States Parties recognize the right of the child to the
enjoyment of the highest attainable standard of health and to
facilities for the treatment of illness and rehabilitation of health.
States Parties shall strive to ensure that no child is deprived of
his or her right of access to such health care services”.

Article 25 “States Parties recognize the right of a child who
has been placed by the competent authorities for the purposes
of care, protection or treatment of his or her physical or
mental health, to a periodic review of the treatment provided
to the child and all other circumstances relevant to his or her
placement”.

Avrticle 27 refers to the "adequate standard of living."
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Adverse Effect of Environmental Pollution on
Children

While addressing the health rights of the children, a
healthy environment is a precondition for the physical and
mental health of children®. Environmental pollution casts
a shadow over the health rights of children. Air pollution
is a predominant cause of the risk to child health.
Environmental factors are responsible for an estimated
26% of all child deaths worldwide'2. Foetuses and infants
have long been recognized as especially vulnerable to the
effects of exposure to environmental agents such as air
pollutants, with possible lifelong consequences®. The
dangerous pollutants reach the body through inhalation
and ingestion. Inhaling poisonous gases always do not
need exposure to the outdoors. Even inside the house,
children are exposed to cooking fuel, mosquito coils etc...

11 Jonas Schubert, Protecting Environmental Child Rights 2
(2012) https://www.terredeshommes.org/wp-
content/uploads/2013/01/tdh_Environmental-Child-
Rights_2012-11-final.pdf

12 Pr{jss-Ustiin A, Wolf J, Corvalan C, Bos R, Neira M.
Preventing Disease Through Healthy Environments: A Global
Assessment of The Burden Of Disease From Environmental
Risks. Geneva: World Health Organization; (2016
)http://www.who.int/iris/handle/10665/204585.

13 Perera FP, Multiple Threats to Child Health from Fossil
Fuel Combustion: Impacts of Air Pollution and Climate
Change, Environ Health Perspect 141 (2017)
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Further, ingestions can be through the contaminated
water, food, soil, or vegetation.

Foetus and children are vulnerable to environmental
pollution and its effects'* compared to the adults. Ambient
Air®® Pollution®® is the primary health crisis faced by the
population, in fact affects the children more. 93% of
children are exposed to Ambient Air Pollution’. The
health effects of air pollution on children are numerous
like prenatal issues (preterm birth, stillbirth, infants born
small for gestational age), autism spectrum disorders,
Childhood obesity, damages children’s lung function,
Acute lower respiratory infections, Asthma, Otitis media,

14 Effects of air pollution on children’s health and
development: a review of the evidence. Copenhagen: WHO
Regional Office for Europe (2005).

15 Ambient air typically consists of 78% nitrogen and 21%
oxygen. The extra 1% is a combination of carbon, helium,
methane, argon and hydrogen.
https://www.safeopedia.com/definition/2385/ambient-air

& Ambient Air Pollution means “Industries, households, cars
and trucks emit complex mixtures of air pollutants, many of
which are harmful to health. Of all of these pollutants, fine
particulate matter has the greatest effect on human health”.
https://www.who.int/gho/phe/outdoor_air_pollution/en/

17 Exposure to ambient air pollution from particulate matter
for 2016, Version 2. Summary of results,

Geneva: World Health Organization, 2018
http://www.who.int/airpollution/data/cities/en/.
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Childhood cancers etc...'®. This statistic shows the
indispensable need for laws and policies to protect
children from the deleterious effects of the pollution.

The right to clean environment touch on another major
issue of child labour. Even though there are international
standards and municipal laws for the control of child
labour, there are 152 million children in child labour, and
72 million among them are in hazardous works®.
Children are denied their right to be in a healthy
environment due to child labour. While defining
hazardous works, most ignored area and most vulnerable
section of child labours are child waste-pickers.
Considerable ratio of homeless children indulges in waste
picking especially in developing and under developed
nations. ‘Waste may be contaminated with faecal
material. This may include biological pathogens such as
parasites and bacteria related to the gastro-intestinal tract.

18 Air pollution and child health: prescribing clean air, WHO
report (2018) WHO/CED/PHE/18.01
https://www.who.int/publications-detail/air-pollution-and-
child-health.

¥ILO, 2020
https://www.ilo.org/ipec/Campaignandadvocacy/wdacl/lang--
en/index.htm



https://www.who.int/publications-detail/air-pollution-and-child-health
https://www.who.int/publications-detail/air-pollution-and-child-health
https://www.ilo.org/ipec/Campaignandadvocacy/wdacl/lang--en/index.htm
https://www.ilo.org/ipec/Campaignandadvocacy/wdacl/lang--en/index.htm
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This can be passed from hands to the mouth’?°. Hospital
wastes and toxic industrial wastes are of serious health
hazards on children. The children ignorant of the toxic e-
waste results in life long health issues in children. They
are illiterate and unaware of the consequences. There
should be government mechanism to ensure the use
gloves, foot wears, sorting tools and proper vaccination??.

An unhealthy environment causes typically long-term
impacts and that too indirect effects on the human body.
Many a time, such issues are left unaddressed nationally
and internationally.

The United Nations Convention on The Rights of The
Child (CRC)

The Convention postulates fundamental rights to the
children?. With respect to the environmental rights, the

20 Caroline Hunt, Child waste pickers in India: the occupation
and its health risks, Environment and Urbanization, Vol. 8,
No. 2, 111,0ctober 1996.

2d 118.

22 These rights are: the right to life; the right to the highest
attainable standard of health; the right to an adequate standard
of living; the right to education; the right to name and
nationality; the right to be protected against discrimination; the
right to be protected against abuse, neglect, or other injury; the
right to express one's views in matters affecting oneself; the
right to be protected against economic exploitation or
hazardous work; the right to leisure; the right to be protected
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CRC lacks direct reference to a clean environment. Article
24?2 and Article 29%* of CRC mentions certain
environmental rights along with other rights. “Moreover,
the travaux preparatoires do not appear to indicate any
intention of the drafters to grant a separate human right to
a clean environment to the child®”. There are three
optional protocols to CRC?5, but wistfully, none of them

against torture; the right to freedom of thought, conscience,
association, religion, and expression (to some degree); and the
right to have the "best interest standard" as the primary
consideration in proceedings affecting the child. Convention on
the Rights of the Child, G.A. Res. 44/25, UN GAOR, 44th
Sess., U.N. Doc. A/RES/44/25, reprintedin28 1.L.M. 1448,
1465-66 (1989).

23 Article 24 states as follows: "States Parties shall pursue full
implementation of this right and, in particular shall take
appropriate measures: ... to combat disease and malnutrition...
taking into consideration the dangers and risks of
environmental pollution..."

24 Article 29 states: "Parties agree that the education of the
child shall be directed to... the development of respect for the
natural environment.”

% Susan E. Brice, Convention on the Rights of the Child:
Using a Human Rights Instrument to Protect Against
Environmental Threats, 7 GEO. INT'L ENVTL. L. REV. 587,
596 (1995).

26 Optional Protocol to the Convention on the Rights of the
Child on the sale of children,

child prostitution and child pornography, 2002, General
Assembly resolution A/RES/54/263 of 25 May 2000.

Optional Protocol to the Convention on the Rights of the
Child on the involvement



Mapping Human Rights in the Modern World 72

relates to environmental rights. Although, the implicit
and explicit provision of CRC can be interpreted as right
to a clean environment. The State parties are at their
latitude to interpret and make reflections of the same in
their municipal legislation (to protect the child).

From a wider perspective, all the rights bestowed by CRC
encompass environmental concerns?’. The right to water,
nutritious food, shelter, and sanitation are also explicitly
dealing with clean environment. Two billion people live
without sanitation facilities?®. Six thousand children die
every day due to water related diseases?®. Every year,

of children in armed conflict, 2002, General Assembly
resolution A/RES/54/263 of 25 May 2000.

Optional Protocol to the Convention on the Rights of the
Child on a communications procedure, 2014,

General Assembly resolution A/RES/66/138 of 19 December
2011.

2" Fatma Zohra Ksentini, Report on Human Rights and the
Environment, U.N. Sub-Commission on Prevention of
Discrimination and Protection of Minorities, 46th Sess., U.N.
Doc. E/CNA/Sub.2

(1994).

28 http://www.unicef.org/ media/media_21423. html

29 1d. Families can help reduce waterborne and sanitation-
related illnesses with basic hygienic practices. Combining hand
washing, food protection and household hygiene reduces infant
diarrhoea by 33 per cent. Safer excreta disposal cuts the
incidence of childhood diarrhoea by 37 per cent. The simple act
of washing hands with soap can reduce diarrhoeal diseases
among adults and young children by 42 to 47 per cent.


http://www.unicef.org/
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around 11 million children below the age of 15 die due to
preventable causes and 300 million children suffer from
diseases due to mal nutrition, contaminated water and
poor health care facilities®. In order to give protection to
children from environmental pollution, the States should
read the provisions of CRC along with subsequent
International Instruments on environmental concerns.
States are bound to enact or incorporate laws establishing
the right to clean environment for children and enforce it.

Right to Clean Environment: Indian Perspective

India ratified Convention on Rights of the Child on 11
December 1992. There is an ample number of child
centric legislation and policies in India®l. The Indian
Constitution, directly and indirectly, gives importance to
child rights. As per the census, the child population (0-6

30 d.

31 Indian Penal Code, 1860; Guardians and Wards Act, 1890;
Child Marriage Restraint Act, 1929; Immoral Traffic
(Prevention) Act; Probation of Offenders Act, 1958; National
Policy for Children, 1974; Bonded Labour System (Abolition)
Act, 1976; Child Labour (Prohibition and Regulation) Act,
1986; National Policy on Education, 1986; National Policy on
Child Labour, 1987; Juvenile Justice (Care and Protection of
Children) Act, 2015; The Pre-Natal Diagnostic Techniques
(Regulation and Prevention of Misuse) Amendment Act,
2000; National Health Policy, 2002; Protection of Children
from Sexual Offences Act; The Right of Children to Free and
Compulsory Education Act, 2009...
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age group) in India is 158,789,287. It is 13% of the total
population®2. The infant mortality rate in India is 32 per
1000 live births®. There is a decline compared to the
previous years**, but according to UN Sustainable
Development Goals, the target for 2020 is 8 per 1000 live
births. In order to achieve this goal, preferential treatment
and protection to the child is desirable.

Indian Constitution

There are provisions in our Constitution for
children in various aspects. Fundamental Rights are
considered to be basic human rights and are enforceable.
Article 15(3)%, Article 21%, Article 21A%, Article 23%,

32 http://censusmp.nic.in/censusmp/All-
PDF/4childpopulation0-6-21.12.pdf :
https://censusindia.gov.in/

33 http://niti.gov.in/content/infant-mortality-rate-imr-1000-
live-births

34 33-2017;34-2016;37-2015;39-2014. ..

% Article 15(3) “Nothing in this article shall prevent the State
from making any special provision for women and children.”
% Article 21 “No person shall be deprived of his life or
personal liberty except according to procedure established by
law”

37 Article 21A “The State shall provide free and compulsory
education to all children of the age of six to fourteen years in
such manner as the State may, by law, determine”.( the
Constitution (Eighty-sixth Amendment) Act, 2002)

3 Article 23 “Traffic in human beings and beggar and other
similar forms of forced labour are prohibited...”
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and Article 24% are specific fundamental rights of
children. Apart from this, there is Directive Principles of
State Policy directs the States to take necessary steps for
its achievement*. Article 47 provides that ‘The State shall
regard the raising of the level of nutrition and the standard
of living of its people and the improvement of public
health as among its primary duties ...” This directive can
be interpreted in favour of child right to clean and healthy
environment. Article 21 of the Constitution was
interpreted by the Hon’ble Supreme Court in different
shades. The right to life includes the right to pollution free
water and air*’. Thus, in-depth interpretations of the
constitutional provisions show that environmental rights
are fundamental, and it includes children.

Supreme Court and Child Health Rights

Apart from the legislative initiatives, Indian
judiciary plays a predominant role in protection of child
rights. ‘The judiciary with its humanistic and child-
friendly approach has always been in forefront with

39 Article 24 “No child below the age of fourteen years shall
be employed to work in any factory or mine or engaged in any
other hazardous employment”.

0 Article 39 (e), Article 39 (f), Article 41, Article 44, Article
45, Article 46, Article 47, Article 51 (c).

41 Subhash Kumar v. State of Bihar (1991 SCR (1) 5)
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regard to protection of the child rights’#2. The judicial
activism, particularly, on child labour protected children
from hazardous environments like mining, and industrial
fields where they face hazardous environmental pollution
and consequent diseases*>. The Apex Court initiated the
protection of various shades of child rights.

In R. D. Upadhyay v. State of Andhra Pradesh and
others* it was held “a child shall not be treated as an
under-trial/convict while in jail with his/her mother. Such
a child is entitled to food, shelter, medical care, clothing,
education and recreational facilities as a matter of right”.
In Bandhua Mukti Morcha v. Union of India and others®,
the Supreme Court exercised epistolary jurisdiction and
appointed a Commission to inquire into the matter of
violation of labour laws in stone quarries at Faridabad.
Dr. S. B. Patwardhan reported that, there was no proper
medical treatment, schooling facilities, food, clothing,
water and shelter. Supreme Court issued directions based

2\/.N. Shukla, Constitution of India,A-50 to A-51 (1998).
43 Labourers Working on Salal Hydro Project v. State of
Jammu & Kashmir and others, 1983 (I1) SCC 181; People
Union for Democratic Rights v. Union of India (Asiad
Workers Case) A | R 1997 SC 2218; District Beedi Workers
v. Union of State of Tamil Nadu and Others (1992) 1 SCC
221.

“ AIR 2006 SC 1946.

5 AIR 1984 SC 802
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on the reports for the betterment of the women, children
and workmen. Similarly, in Bandhua Mukti Morcha v.
Union of India and others*® pure drinking water and
medical facilities for the children of bonded labourers
were ensured.

M.C. Mehta v. State of Tamil Nadu and others*’
questioned the practice of employing children in
fireworks factories at Sivakasi. Approximately, 2941
children worked at such factories at Sivakasi which
caused health hazardous. Along with other directions the
Court directed medical care and quality life for the
children. Compulsory Insurance Scheme was initiated. In
M/s. Shantistar Builders v. Narayan Khimalal Totame and
others*® held, ““The right to life is guaranteed in any
civilized society. That would take within its sweep the
right to food, the right to clothing, the right to decent

environment and a reasonable accommodation to live
:. 9949
mn .

Noise pollution is another health hazard for children was
highlighted in Church of God (Full Gospel) in India v. K.

% AIR 1992 SC 38

47(1991) 1 SCC 283. Civil Writ Petition No. 465 of 1986.
8 AIR 1990 SC 630 at 633.

49 1d.
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K. R. Majestic Colony Welfare Association and others®.
The effect of noise pollution during festive season was
considered in the case Noise Pollution (V), in Re®™.

The child in mother’s womb also face health hazardous
due to pollution. The rights of pre-natal babies were
decided in Naresh Dutt Tyagi v. State of U.P. and others®?

During the evolution of the Public Interest Litigation in
India, the concept of locus standi®® also expanded through
judicial decisions. In simple words, PIL is the litigation
by public spirited persons or group of people for a
common cause or for the poor and illiterate.

The second phase of PIL mainly dealt with environmental
litigations. The Supreme Court paid special attention to
problems of air pollution, water pollution and
environmental degradation and passed a number of
directions and orders to ensure that environment, ecology

%0 (2000) 7 SCC 282. “young babies in the neighbourhood are
entitled to enjoy their natural right of sleeping a peaceful
atmosphere”.

%1 (2005) 5 SCC 733.

521995 Supp (3) SCC 144. “a writ petition was filed under
Articles 32 and 21 because of death of three children and an
infant in the womb. The deaths occurred due to the fumes
emanating from the pesticides stored in the godown in a
residential area”.

%3 locus standi means the right to bring an action, to be heard
in court, or to address the Court on a matter before it.
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and wildlife should be saved, preserved and protected®.
Weaker sections were represented by public spirited
individuals, but very few cases reflected the
environmental rights of children®. In India child rights
are of prior importance but their environmental rights are
yet to be addressed even more.

Conclusion and Suggestions

Children are to be given the utmost care and protection by
parents, society, and the legal system. The rights of
children and the need for developing their living
atmosphere are accepted nationally and internationally.
States, NGOs and International Organisations fray against
persecution of children. The children’s right to clean
environment is not yet focused as a fundamental or human
right is unfair. Outright measures for pollution free
environment for child growth are unavoidable as the
danger lie ahead.

Pollution is not always the leading cause of infant
mortality, but it is evident that pollution is the cause of
many dangerous diseases, which increases the risk of

% MP Jain & SN Jain, Principle of Administrative Law 128
7th Ed 2013.

% M.C. Mehta vs State of Tamil Nadu And Others AIR 1997
SC 699, (1996) 6 SCC 756; Ramakrishnan v State of Kerala
AIR 1999 Kerala 385
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death and pre-natal issues®. To avoid the irreversible
consequences of pollution, there should be stringent
enactments to control pollution in general as well as
specific environmental rights to children. It is not only
about the development of the health care system, but it’s
accessibility to all. In a populous State like India, reaching
out the downtrodden is not an easy task. The population
is not about numbers alone; it is about the relationship
between people and resources, it is about how wealth and
opportunity are distributed; and it is about how we can
provide hope for the future®. For a better future, healthy
child is a paramount factor. In future there should not be
any “Children of Lesser God"™®

5% Joel Schwartz, Air Pollution and Children’s Health , 113
No0.4PEDIATRICS 1041(2004)

5" Gro Harlem Brundtland, Population, Environment, and
Development, 1 Brown J. World Aff. 34 (1993).

8 A. Srirama Babu v. The Chief Secretary to the Government
of Karnataka, Bangalore and Others ILR 1997 Kar. 2269.
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Abstract

This chapter, analyses the scope of Plea Bargaining as a
tool for Alternative Dispute resolution and to examine
how far effective in the Criminal Justice System for
reducing the pendency of Criminal cases in Courts and
also for fastest justice delivery. It examines the Pitfalls
under the system along with suggestions for better
implementations of the provisions. This article also
highlights the recommendations of various Law
Commissions on Pendency of cases and the introduction
of the concept of Plea bargaining in the Indian Criminal
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Justice Administration. It also deals with the Judiciary’s
view on Plea bargaining .This paper concludes by stating
that proper efforts must be adopted by the judiciary and
the government to implement the plea bargaining as a
measure to reduce the delay and pendency of cases before
the Judiciary.

Introduction

The system followed in India for dispensation of criminal
justice is the Adversarial System which provides various
rights and protections to the accused persons and
prisoners. In the present scenario, it protects the rights of
the Victims also. Police, Prosecution, Judiciary, and
Prison Authorities are the main components of this
system. The criminal justice system aims to protect the
rights and personal liberty of individuals and the society
against its invasion by others. The fundamental
requirement of a good judicial administration is
accessibility, affordability, and speedy justice. However,
the Indian legal system is facing a huge backlog of cases.
Mounting arrears of cases in the courts have been a cause
of great concern for the litigants as well as the State. It is
common knowledge that the two major problems
besieging the Criminal Justice System are huge pendency
of criminal cases and the inordinate delay in disposal of
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criminal cases on the one hand and the very low rate of
conviction in cases involving serious crimes on the other

More than 3 Crore cases are pending in different courts of
India. Many of these cases are pending for more than 10
years. This number is continuously increasing and this
itself shows the inadequacy of the legal system. It is
considered as a socio-legal problem because it affects the
public at large. The victims are the ordinary or poor
people, while the rich can afford expensive lawyers and
change the course of the dispensation of the law in their
favour. The failure of democracy to deliver justice within
a time frame has brought a sense of frustration, loss of
faith, and dissatisfaction amongst them?. In India, the
minimum average time for trial will be more than 3 years
if it is dragged into higher courts the period will increase.
Ideally, the accused gets punished after years of trial, and
by that time either the victim or the accused dies, or so

1 Committee on Reforms of the Criminal Justice System headed by
Justice V.S Malimath former chief Justice of Kerala and Karnataka
High Courts).

2 Justice Sikri A.K. & Ms. Arora.S, Plea Bargaining- A New Form
of ADR in Criminal Cases, 22 Punjabi University Law Journal, vol-
1, (2007).
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much time passes that the punishment pronounced serves
no purpose®,

Pendency of Criminal cases creates various consequences
in the criminal justice administration because it affects the
accused persons and under trials. It is like a sword hanging
over a person’s head, and directly affects their liberty, free
movement, and interaction in society, even if the accused
is not in prison* . Criminal law proceeds on the
presumption of innocence, namely an accused presumed
innocent until proven guilty. However, the pendency of a
criminal trial has a substantive impact on the liberty of the
accused person and their presumption of innocence,
especially if they are put in prison pending trial®. The
Police, Prosecution, and Judiciary must dispose of the
criminal cases on priority because their impacts will affect
the proper functioning of the state. Delay on the part of
the police in submitting proper evidence, the examination
of witnesses and trial of criminals by prosecution and

3 Lavanaya Gupta and Parth Agrawal,” Judicial backlog: How India
can end the long wait for justice”, available at http://www.dailyo.in
(last visited on 06/07/2019)

4Vrinda Bhandari, “India’s Criminal Justice System: An Example
of Justice Delayed ,Justice Denied”

available at www.firstpost.com (last visited on 26/6/19)

SFinal Report on Analysis of Causes for Pendency in High Courts
and Subordinate Courts in Maharashtra submitted to Department of
Justice ,Government of India, available at www.doj.gov.in (last
visited on 05/07/2019)
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Court within the schedule also leads to huge pendency of
criminal cases in India.

Regarding the pendency of cases, the Law Commissions
have expressed their point of view in different reports and
has suggested various reforms. The 120th Law
Commission Report observed that the strength of judicial
officers in India is far less than in several other countries
and also stated that India should have 50 judges per
million people.’ As the 239" Report of the Law
Commission of India noted, delays in the investigation
and prosecution of criminal cases erode faith in the rule of
law and the criminal justice system, which has serious
implications for the legitimacy of the Judiciary. Justice
delayed, is thus justice denied’. The Law Commission’s
245 Report® also remarked about pendency and other
related terms. It has made a proper distinction of the terms
‘pendency’, ‘delay’, ‘arrears’ and, backlog®. This figure

& Report on Manpower Planning in Judiciary: A Blueprint,1987
’Report on Expeditious Investigation and Trial of Criminal Cases
Against Influential Public Personalities, submitted to the Supreme
Court of India in W.P© NO.41/2004,Virender Kumar Ohri v. Union
of India &others,2012

& Report on Arrears and Backlog: Creating Additional Judicial
(WO) manpower July, 2014

%a. Pendency: All cases instituted but not disposed of, regardless of
when the case was instituted.



Mapping Human Rights in the Modern World 86

represents the accumulation of cases in the system due to
the system’s inability to dispose of as many cases as are
being filed. Commission after examining the issue from
different perspectives has concluded that the Rate of
Disposal per judge per year is the right method for
evaluating this.

Impact of Pendency

The criminal justice system is at its worst. The poor man
in this country has no faith in the efficacy of the criminal
justice system. They are considered as the Victims of our
present justice system?°. Delay in litigation and pendency
of cases would create various consequences in the society
ie, High Cost of Legal fees, Loss of memory by the
witness, thereby affecting the quality of justice,
Disappearance of witness, Repeat offenses. The most
important among them are

b. Delay: A case that has been in the Court/judicial system for longer

than the normal time that it should take for a case of that type to be
disposed of.

c. Arrears: Some delayed cases might be in the system for longer than
the normal time, for valid reasons. Those cases that show unwarranted
delay will be referred to as arrears.

d. Backlog: When the institution of new cases in any given time
period is higher than the disposal of cases in that time period, the
difference between institution and disposal is the backlog.

10 Justice B.P. Singh, “Justice Delayed is Justice Denied: The Plight
of Indian Poor”, available at www.orfonline.org.
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1. The right to justice, which is a fundamental right,
would stand denied to litigants due to delay in the
disposal of cases.

Timely disposal of cases is essential for maintaining the
rule of law and providing access to justice which is a
guaranteed fundamental right. However, the judicial
system is unable to deliver timely justice because of the
huge backlog of cases for which the current judge's
strength is completely inadequate!!. Due to the backlog,
most of India’s prison population are detainees awaiting
trial. The pursuit of justice has been made more expensive
by chronic delays. Where under trial prisoners have been
in jail for a duration longer than prescribed, if convicted
their detention in jail is unjustified and in violation of the
fundamental right under Article 212,

2. It makes discrimination already faced by India’s
minority and low-caste groups.

The real victims of this crisis are the vulnerable groups in
society ie, low caste people and, backward class. Crime
rate against Dalits rose by 25%; from 16.3 crimes per

1 suggestions from245 ™ Law Commission Report,2014
12 Hussainara Khatoon v.State of Bihar ,1979 AIR 1360 ,1980
SCC(1)s1
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100,000 Dalits reported in 2006, to 20.3 crimes in 20162,
However, cases pending police investigation for both
marginalized groups have risen by 99% and 55%
respectively, while the pendency in courts has risen by
50% and 28%, respectively. The conviction rates for the
crimes against SCs and STs have fallen by 2 percentage
points and 7 percentage points, respectively, to 26% and
21%, from 2006 to 2016.

3. Corruption within the Justice System

Corruption too is endemic. People would rather bribe a
police officer than go through the lengthy hassle of a trial.
We could see Corruption in every stage of judicial
proceedings. It would slow down entirely the legal
system.

4. Economic Loss

The problems of pendency of cases also affect the
economy of the country. The Economic survey 2017-
18%pointed out that the slow resolution of economic and
commercial cases was one of the biggest stumbling blocks
in reviving the investment cycle in the country and also
stated that there is a need to address the issue of pendency,

13 According to India Spend analysis by National Crime Records
Bureau (NCRB) data,2016

14 Ministery of Finance Economic Survey 2017-18, Government of
India. Available at http:// mofapp.nic.in:880/economic survey.



Mapping Human Rights in the Modern World 89

delays, and backlogs of cases in the judicial arena, to
foster the ease of doing business. So the pendency of cases
leads to various economic issues such as hamper dispute
resolution, contract enforcement, Discourage
investments, stall-projects, hamper tax collection, stress
taxpayers and, escalate legal costs®. This particular issue
amounts to a loss of billions of rupees to the country every
year. To tackle this problem various solutions are there
like Foundation of fast track courts, Establishment of
Lokadalaths, Emergence of Grama Nyayalaya,
strengthening of Legal Aid Systems, are other solutions®®.

Concept of Plea Bargaining

The meaning of Plea bargaining is a pre-trial negotiation
between the accused and the prosecution where the
accused agrees to plead guilty in exchange for certain
concessions by the prosecution or Nolo contendere!’.
These concessions may relate to the sentence imposed by
the court or recommended by the prosecutor, the offense
charged, or a variety of other circumstances, they may be

15 Nitesh Mishra, “Qualms of pendency of cases”, Law Times
Journal, available at https://www.lawtimesjournal.in. Last Visited on
29/06/2019.

16 Kavisha Guptha, Justice delayed is justice denied: Issues and
Solutions pertaining to pendency in Indian Judiciary”, available at
https:// www.latestlaws.com. Last Visited on 25/06/19

17 Latin term which means: “I do not wish to contest”
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explicit or implicit: and they may proceed from any
number of officials*®. Plea bargaining can conclude a
criminal case without a trial. When it is successful, plea
bargaining results in a plea agreement between the
prosecutor and the defendant. In this agreement, the
defendant agrees to plead guilty without a trial, and, in
return, the prosecutor agrees to dismiss certain charges or
make favourable sentence recommendation to the court.

Plea Bargaining is expressly authorized in statutes and
court rules™®.

The concept of Plea bargaining was started in the USA but
now has gained international recognition. In the United
States of America, more than 75 percent of criminal cases
end in guilty pleas, almost all resulting from plea
bargaining®®. Plea bargaining was held to be
constitutionally valid by the US Supreme Court in Brady
v.United States! held merely because the agreement was
entered into out of fear that the trial may result in a death

18 Albert.W.Alschuler, “Plea Bargaining and its history “ Columbia
Law Review, January 1979”

DR .Apurva Pathak,” Plea Bargaining: A New Chapter in Indian
Legal System International Journal of Research in Humanities and
Social Sciences, Vol.3, Issue: 1, January: 2015.

2Rajat Bawaniwal, “Plea bargaining in the Indian criminal justice
system: an analysis”, The World Journal of Juristic Polity, March
2017.

21397 U.S.742(1970)
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sentence, would not illegitimate a bargained plea of guilty
and also stated that plea bargaining was “inherent in the
criminal law and its administration”. One year later in
Santobello v. New York,?? the US Supreme Court formally
accepted that plea —bargaining was essential for the
administration of justice and when properly managed was
to be encouraged.

The U.S Court generally recognize three types of Plea
Bargaining

1. Charge Bargaining: The defendant pleads guilty to
a less serious charge, or one of several charges, in return
for dismissal of other charges.

2. Sentence Bargaining: It is a process where the accused
has the option of admitting guilt and settling for a lesser
punishment.

3. Fact Bargaining (Nolo Contendere): In a plea of Nolo
Contendere the defendant answers the charges made in the
indictment by declining to dispute or admit the fact of his
or her fault.

To accept the plea of guilty in the USA, it must meet two
requirements ie, the requirement of ‘Voluntariness and
Intelligence” and ‘the factual basis requirement’.

22 404 US 257(1971)
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Generally, a court may not accept a guilty plea until it has
addressed the defendant personally, advised him of
certain facts, and determined that the plea is voluntary and
intelligent. In the factual basis requirement, a judge
should determine that there are facts sufficient to support
the finding of guilt.

Law Commission’s View on Plea Bargaining

The Law Commission of India advocated the introduction
of ‘Plea Bargaining’ in its various reports. 142"Report of
Law commission of India?*considered the issue of
introducing plea bargaining in criminal justice for the first
time. The inordinate delay results in the miscarriage of
justice and increases the cost of litigation. The
compensation granted on these delays is infructuous. The
report extensively dealt with the various issues revolving
around the introduction of a scheme like a plea
bargaining. The Commission is recommended
amendment in section 357 and inserting a new provision
as section 357A in the Criminal Procedure Code, 1973.
The Commission was of the view that it is necessary to
amend this section to enable the court to direct payment
of compensation to the aggrieved party even in cases

23 Report on” Concessional Treatment for offenders who on their
own initiative choose to plead guilty without any bargaining
“(1991)
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where no conviction has been recorded and regardless of
whether a fine is imposed or not if an offense is
compounded before the court. Law Commission noted
that plea-bargaining ensures speedy trial with benefits
such as the end of uncertainty, saving of cost of litigation,
relieving of the anxiety that a prolonged trial might
involve, and avoiding legal expenses.

The recommendation of the 154th Law Commission
report?* was that plea bargaining should be incorporated
in the Indian criminal justice system, for offenses, which
are liable to be punished with imprisonment of not less
than seven years and/or fine vis-a-vis nature and gravity
of offense and quantum of punishment. It should not be
available for the grave offense those- against women and
children, and socio-economic offenses. Commission
further suggested that such plea bargaining can be availed
at any stage after the charge sheet is filled. It
recommended that in cases where the accused is entitled
to probation under the statute such benefit may be given
to the accused. The 177" Report of the Law Commission
of India®® also sought to incorporate the concept of Plea
Bargaining as suggested in the 154" Report.

24 Report on “The Code of Criminal Procedure 1973 ,(1996)
25 Report on “Law relating to arrest “(2001)
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Later in 2003 under the NDA government, a committee
was constituted which was headed by the former Chief
Justice of the Karnataka and Kerala High Courts, Justice
V.S. Malimath Committee Report?. Then to tackle the
issue of an escalating number of criminal cases. The
committee said that it would facilitate the expedite
disposal of criminal cases and reduce the burden of the
courts. Moreover, the Committee pointed out the success
of the plea bargaining system in the USA to show the
importance of Plea Bargaining. The Committee
recommended the system of plea bargaining be
introduced in the criminal justice system to facilitate the
earlier disposal of criminal cases.

As per the recommendations of the Committee, the draft
Criminal Law (Amendment) Bill, 2003 was introduced in
the parliament, and finally it became an enforceable
Indian law from enforceable from July 5, 2006. It sought
to amend the Indian Penal Code 1860 (IPC), the Code of
Criminal Procedure, 1973 (Cr.PC) and the Indian
Evidence Act, 1892 to improve upon the existing
Criminal Justice System in the country, which is
inundated with a plethora of criminal cases and
overabundant delay in their disposal on the one hand and

%6 “Committee on Reforms of the Criminal Justice System “, headed
by Justice V.S Malimath former chief Justice of Kerala and
Karnataka High Courts, Report submittedon2003
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very low rate of conviction in cases involving serious
crimes on the other?’.

In the year 2006, the concept of plea-bargaining has been
introduced in India by the Criminal Law (Amendment)
Act, 2005 based on amendment a new chapter was
inserted in  Criminal Procedure Code as chapter XX1-A.
This chapter consists of 12 sections from Section 265 A
to 265 L. Plea bargaining applies not only to those
offenses mentioned in the Indian Penal Code but also to
certain offenses stated in special legislations?.

The significant feature of the method of Plea Bargaining
is that it helps the Court and State to manage the
caseloads. It reduces the workload of the prosecutors
enabling them to prepare for the gravest case by leaving
the effortless and petty offenses to settle through plea
bargaining. It is also a factor in reforming the offender by
accepting the responsibility for their actions and by
submitting them voluntarily before the law, without

27 | okesh Vyas,”Concept of Plea Bargaining under the Indian laws”,
available at https://blog.ipleaders.in/plea-bargaining-practice-india.
28 The Drugs and Cosmetics Act 1940, The Representation of People
Act1951, Negotiable Instrument Act 1881, The Prevention of
Corruption Act 1988, Criminal Law Amendment Act 1957, The
Arms Act 1959, The Essential Commodities Act 1955, The
Electricity Act 2003.
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having an expensive and time-consuming trial.2® Another
aspect is that the victim can also participate in the criminal
process because it is a pre-trial negotiation between
offender and Victim. In that process, all other agencies of
criminal justice administration, ie Police, Prosecution,
and judge are also participating. The procedure followed
in Plea Bargaining is that the accused has to apply to the
court where the trial is pending. The application must
contain a brief description of the case and to be
accompanied by an affidavit stating that he has voluntarily
preferred the same. Thereafter the Court issues notice to
the Public Prosecutor or the complainant of the case, as
the case may be, and to the accused to appear on the date
fixed for the case. After that court is empowered to award
compensation to the victim wunder the mutually
satisfactory disposition agreed by the parties The court is
also empowered to release the accused on probation of
good conduct or after admonition under section 360 or for
dealing with the accused under the provisions of the
Probation of Offenders Act, 1958%. The court may also
sentence the accused to half of such minimum punishment
as prescribed if any®L. If the court finds that the offense

29 Shalin Chaudhary,” Plea Bargaining an Indian Approach”
available at www.legalserviceindia.com/law/article/970 .(Last
visited on 25/06/19)

30 Section 265-E(a) of Criminal Procedure Code,1973

31 Section 265-E(c)
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which the accused has committed provides for maximum
punishment, then the court may award one-fourth of such
punishment®?,

Advantages
1. Speedy Justice

Right to a speedy trial is a fundamental right enshrined in
Article 21 of the Indian Constitution. Now the courts are
overburdened with the number of cases. Resorting to plea
bargaining would provide a relatively quick, efficient
method of handling large caseload and thereby protects
the fundamental rights of the litigants. Plea bargaining is
beneficial for both the prosecution and the defence
because there is no risk of complete loss at trial. It helps
the attorneys to defend their clients easily because both
the parties possess bargaining power. This is how the
long-standing disputes can be resolved and the court
would also not need to face encumbrance of case files.
The concept of plea bargaining safeguards the interest of
parties by avoiding the hassles that they face when the
case remains pending.

2. Low cost
Normally parties to the criminal proceedings have to
spend a large amount of money for the criminal trial,

32 Section 265-E(d).
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preparation for arguments, Documents, Lawyer’s fees,
etc. But in plea bargaining will eliminate this problem.

3. Avoiding Publicity

The moment when a person becomes an accused the entire
society will blame him. The real victims are the family
members of the offender because of the attitude of society.
All persons who depend on their reputation in the
community to earn a living and People who don’t want to
bring further embarrassment to their families may choose
to plead guilty to keep their names out of the public eye.
4. Rehabilitative Approach

Indian Criminal Justice System gives more importance to
reformation and rehabilitation of the offender in the
present stage. If we could apply this reformative
technique in the early stage itself it will help the offender
to improve his behaviour and when he pleads guilty he
feels repentance for the criminal act. Several countries
that have implemented the Alternative sentencing
methods like Plea Bargaining, Community  Service,
Suspended Sentence to reduce the pendency of cases and
to give prior importance to rehabilitation and reformation.

5. Reduce the Economic burden of the State

The management and administration of prison are the
responsibility of the State government. In India, prisons
have over crowed with prisoners, especially under trial
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prisoners. Out of the total prisoners, more than 50% are
the under trial prisoners. The prison authority has to
provide necessities to these prisoners during the period of
their punishment, for under trials, there is no prescribed
period of punishment. If plea Bargaining could have been
implemented correctly in less serious offenses it would
reduce the economic viability of the state government.

Plea Bargaining 10 Years and Beyond: A Critical
Analysis

The concept of Plea Bargaining has been introduced into
the Indian Criminal Justice system around 10 years back
but its proper implementation is doubtful. As per the
provisions of Criminal Procedure Code, 1973 the accused
person can apply pleading guilty but its application
depends upon the decision of the court with the
permission of the Victims, Prosecutor, and Police. The
involvement of police also created problems. Normally
victims are not agreeing for reducing the sentence
sometimes their involvement will lead to corruption also.
There is no proper awareness regarding the concept of
Plea Bargaining among layman, Police, and Prosecutors.
Court also not considering it a reformative technique. In
white-collar crimes plea bargaining is not applicable but
in other crimes usually the socially and economically
backward people are the real victims of the crime. In these
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cases due to the lack of legal awareness these persons are
not ready to proceed with plea bargaining. After the
inception of Plea Bargaining in 2006, there are very few
cases were disposed of accordingly.

In the case of Vijay Moses Das v. CBI**Allahabad High
Court in March 2010 allowed the concept of plea
bargaining, wherein the accused was charged under
section 420, 468and 471. Indian Penal Code. The accused
were the suppliers of material to ONGC, the allegations
against the accused are that sub-standard material was
supplied to ONGC and that too at a wrong Port, which
causes immense losses to ONGC, then the investigation
was done through CBI by lodging a criminal case against
the accused. Even though ONGC (Victim) and CBI
(Prosecution) had no objection to the Plea-bargaining
Application, the trial court rejected the application on the
ground that the Affidavit u/s (265-B) was not filed by the
accused and also the compensation was not fixed. The
Hon’ble High Court allowed the Misc. Application by
directing the trial court to accept the plea bargaining
application.

In Rahul Kumpawat v.Union Of India®* by Rajasthan
High Court on 4 November 2016. In this case, the

33 Criminal Misc. Application 1037/2006
34 Criminal Misc.(Pet.)(CRLMP) NO.2257 of 2015
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Accused has filed a misc. a petition under Section 482
Cr.P.C. before Rajasthan High Court against the
impugned order passed by the trial court (trial Court has
declined to accept the application of the accused under
Section 265-A for plea bargaining).The High Court
observed that “Broadly in the system of pre-trial
negotiations where the accused pleads guilty in return, he
can fructify concessional treatment from the prosecution.
The underline object is to shorten the litigation and,
therefore, in adherence to legislative intent, the Courts are
also expected to accede to the prayer of the accused
persons in appropriate cases to ensure speedy disposal.
Undeniably, in the present era, disposal of cases by
resorting to plea bargaining is an effective alternative
method to deal with huge arrears of criminal cases.” The
High Court has allowed the petition and quashed the the
impugned order passed by the trial court and the matter is
remanded back to the trial Court for considering plea
bargaining of the accused.

In a recent case in July 2018, the Apex Court observed
that “Getting speedy justice and trial is the fundamental
right of every citizen and is also the fundamental
requirement of good judicial administration” while
hearing a petition filed by retired Army officer, Anil
Kabotra which sought a direction from the Law Ministry
to take effective steps to reduce pendency of cases from
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15 years to three years and to take appropriate measures
to implement the National Litigation Policy. In an
endeavour to reduce the pendency of cases, the
Honourable Court urged the State government to consider
Plea Bargaining. (Supreme Court asks states to consider
Plea Bargaining to reduce pendency of cases)*®.

The scope of plea bargaining is limited to only those
offenses which are stated under the provisions of Criminal
Procedure Code,1973 It does not apply to under trial
prisoners. According to crime statistics under trial,
prisoners are more than in number. As per the latest
'Prison Statistics India — 2015' Report released by the
National Crime Record Bureau, 67.2 percent of our total
prison population comprises of under trial prisoners. If we
are implementing this concept towards under trial
prisoners in certain less serious offenses it will reduce the
burden of the courts.

Despite government and courts favouring plea bargaining,
only 0.45% of cases under the Indian Penal Code (IPC)
were disposed of after plea bargaining in 2015, according
to data by the National Crime Records Bureau. Out of
10,502,256 cases under IPC disposed of by the courts,

3 Available at https://m.economictimes.com.( Last accessed on
2/7/19)
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plea bargaining took place in mere 4,816 cases®. When in
India the Courts are flooded with astronomical arrears of
cases and reduction of the backlog of cases is very
important and out of the pending cases, almost 70% - 80%
of the cases are arising from criminal jurisdiction, and
again, reportedly, the rate of conviction is below 6 out of
100 cases, could it be not said that it is opportune time to,
at least, consider such a plea which has been usefully and
successfully employed as an effective ADRM in some
parts of the world and that too, in petty matters and minor
penalty cases in which only individuals interest is
concerned, and that too on an experimental basis for a
short period, as one of the means and methods to reduce
the unbreakable backlog of cases in India and particularly
in Criminal Courts.

The provisions of Plea Bargaining introduced in Chapter
XXI-A Code of Criminal Procedure Code, 1973, and
organizing Lok Adalat for compoundable criminal
matters shall have resorted to by the District Legal
Services Authority. The report of the cases settled by
invoking these provisions shall be sent to the State Legal

3 Apurva Viswanath, ” Why hasn’t plea bargaining taken off in
India?, available at https://www.livemint.com ( visited on 7/7/19)
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Services Authority which shall consolidate the same and
send reports to the National Legal Services Authority®’.

Conclusion

Delay and pendency of cases make an alarming problem
in the Indian Judiciary. Mounting arrears of cases in the
courts have been a cause of great concern for the litigants
as well as the State. This is attributed mainly to the lower
rate of disposal of cases in comparison to the number of
cases instituted. In the present times, there has been an
upsurge in the pendency of litigation in the country,
especially in the district courts. Alternative Dispute
Mechanism plays a pivotal role in reducing the pendency
of cases in civil jurisdiction. But in Criminal matters to
reduce the delay and pendency of cases the effective
mechanisms are not properly implemented so far. The
concept of Plea Bargaining has been incorporated into our
criminal justice administration long years back. The result
is that the provisions of Plea-Bargaining in Chapter XXI-
A of the Criminal Procedure Code have not been
implemented by our courts throughout the country. This
will be clear from the statistics of cases settled by Plea-

37 National Legal Services Authority’s Regulations and Important
Schemes and General Guidelines for the State Legal Services
Authorities, District Legal Services Authorities and Taluk Legal
Services Committees.
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Bargaining as compared to by Lok Adalat, Mediation and
Conciliation in different States of the country. Now it is
the time to implement the provisions of Plea-Bargaining
into our criminal jurisdiction through various subordinate
courts to those offenses stated in the Criminal Procedure
Code.
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Death sentence is the highest form of punishment that can
be awarded to an accused. Where many countries around
the globe have condemned and abolished the practice, in
India, capital punishment is legal and continues to be
enforced in the “rarest of rare” cases. Timely justice is the
essence of a judicial system and one of the major flaws in
our criminal adjudication process is that it is not
systematically time bound. The excessive and prolonged
delay in the execution of death sentence is unjust, unfair,
and unreasonable. When a judicial system is saddled with
technicalities and is attended by capricious and
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unwarranted delay, it hampers the very credibility of the
system. The inordinate delay in the disposal of cases,
besides being detrimental to the basic societal interest, is
also prejudicial to the convict as well as the victim as both
are put through the agony of time and pain of uncertainty.
This chapter throws light on the effect of delayed
implementation of death sentences in India and how such
undue delay attributes to abuse of human rights and is in
violation of the fundamental rights guaranteed by the
Constitution. Besides, in view of the principle “Justice
delayed is justice denied” there is absolute need to
streamline the justice delivery system in a manner that
ensures timely delivery of justice.

Introduction

Death penalty as a form of punishment has been
condemned by many countries across the world. As many
as 142 countriesthave already abolished or put a
moratorium on its application considering the practice to
be in gross violation of the human rights. The right to life
and the right against cruel, inhuman or degrading
punishment as enshrined under various international

TAmnesty International, "Facts and Figures on the Death Penalty,
available at "https://www.amnesty.org/en/latest/news/2020/04/death-
penalty-in-2019-facts-and-figures/, last accessed on 08.05.2020
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human rights instruments are often cited in most of the
debates on the implementation of death penalty. While
there may be apparent conflicts between the countries that
enforce death penalty and those that do not, it is pertinent
to note that every sovereign state has a right to establish
its own legal system and enforce appropriate legal
penalties. India is among the few countries which has
legalized death penalty, however restricting its
application only to the “rarest of rare” cases.

The doctrine of “rarest of rare”, as propounded by the
Supreme Court of India in Bachan Singh v. State of
Punjab? establishes that “life sentence is the rule and the
death penalty is an exception.”The doctrine is also in
consonance with the International Covenant on Civil and
Political Rights® (ICCPR) and the UN Economic and
Social Council (ECOSOC) Safeguards in death penalty
cases*which holds that the sentence of death must be
imposed only for serious crimes.

2/(1980) 2 SCC 684

3 Article 6(2), International Covenant on Civil and Political Rights,
1966

4 Safeguards guaranteeing protection of the rights of those facing the
death penalty, approved by Economic and Social Council resolution
1984/50 of 25 May 1984, available at
https://www.ohchr.org/EN/ProfessionalInterest/Pages/DeathPenalty.
aspx, last accessed on 09.05.2020
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In the last two decades, since the year 2000, eight convicts
have been hanged to death in India. This includes the
recent execution of the Delhi gang rape convicts on March
20, 2020. The offences for which the death sentences have
generally been awarded in India can be broadly classified
into two categories — waging a war against the nation
(including sedition, criminal conspiracy and treason) and
the cases of aggravated sexual assault resulting in the
death of the victim. With a manifest increase in the crime
rates; what constitutes as the “rarest of rare” is rather
subjective and depends extensively on the nature of the
crime. While there are never ending debates on whether
death sentence can essentially lead to a decrease in the
crimes rates, especially those against the women, what
cannot be overlooked is the inexplicable and inordinate
delay in the execution of death sentences. Timely justice
is the essence of a judicial system and unwarranted delay
has the effect of defeating justice as “Justice delayed is
justice denied”.

Delayed justice: A violation of due process

An undue delay has an adverse effect not only on the
victim and family but also on the convict and the society
at large. From a victim’s point of view, the entire
procedure, from investigation to trial to the final verdict
to post-trial remedies is in itself lengthy and cumbersome.
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The long journey to secure justice is painful as the victim
is time and again reminded of the dreadful incident. Apart
from the psychological trauma, a victim may also have to
deal with certain other issues such as victim blaming,
stigmatization etc. The excessive delay will only make
matters much worse as in most of the cases it results in a
situation where the victim ends up suffering more than the
convict. The right to speedy trial as implicit under Article
21 of the Constitution shall in the interest of the victim, be
interpreted to establish a justice delivery system which is
free from unreasonable delay. The UN Declaration of
Basic Principles of Justice for Victims of Crime and
Abuse of Power 1985, which recognizes the basic human
rights of the victims, emphasizes on taking appropriate
measures to minimize inconvenience to the victims and
also avoid unnecessary delay in the disposition of the
cases. Moreover, the prolonged delay may result in
commutation of the sentence or any outcome which is
more favourable to the convict, undesirable by the victim.

The delayed process of execution also has a dehumanizing
effect on the accused and attributes to torture which
clearly negates the right to life as guaranteed under Article
21 of the Constitution. The international organisations
such as Amnesty International and the International
Commission of Jurists (ICJ) have already condemned the
practice of death penalty, labelling it as a violation of the
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right to life and the protection against cruel, inhuman and
degrading treatment. Additionally, the right to speedy trial
is an inalienable right under Article 21 of the Constitution
and it is the constitutional duty of the state to set up
procedure to ensure the same®. The International
Covenant on Civil and Political Rights (ICCPR), 1966,
has also stated that every person charged with a criminal
offence shall have the right to be tried without undue
delay®. Besides, every convict is entitled to a right to fair
trial and unwarranted delay vitiates this right of the
accused. Right to fair trial recognized as a fundamental
right under Article 21 of the Constitution has also been
provided under Article 10(1) of the Universal Declaration
of Human Rights (UDHR), 1948, Article 14(1) of the
International Covenant on Civil and Political Rights
(ICCPR), 1966 and Avrticle 6 of the European Convention
on Human Rights (ECHR), 1950.

Finally, delay in the dispensation of justice may also have
several disastrous implications on the society like people
losing faith in the judicial system, breakdown of public
order, increase in crime rates, resorting to other irrational
mechanisms for redressal of grievances etc. Hence it is

°> Hussainara Khatoon v. Home Secretary State of Bihar, AIR 1979
SC 1369; Kartar Singh v. State of Punjab, 3 (1994) 3 SCC 569

6 Article 14(3(c)), International Covenant on Civil and Political
Rights, 1966
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essential to ensure that the factors causing delay in the
criminal adjudication process are identified and cleared.

Analysis of the Death Sentences in India Post -2000

Case 1: Dhananjay Chatterjee Alias Dhana v. State of
West Bengal’

Dhananjoy Chatterjee was the first of the convicts to be
executed for a crime specifically against women; for the
offence of rape and murder of a fourteen year old school
girl. The brutal incident happened on March 5, 1990 in
Bhowanipore area at Kolkatta. Since there was no direct
evidence, the case hinged on circumstantial evidence on
the basis of which the Alipore Sessions Court awarded the
death sentence to Dhananjoy on August 12, 1991.
Subsequently, it was confirmed by the High Court in 1992
and further upheld by the Supreme Court on January 11,
1994.

Following the dismissal of the review petition on January
20, 1994, Dhananjoy filed a mercy petition before the
Governor, who refused to intervene in the matter. Against
this, Dhananjoy filed a writ petition and also obtained a
stay on his execution as his mercy petition was pending
before the President. Later, though the mercy petition
before the President was rejected, Dhananjoy’s execution

7 (1994) 2 SCC 220
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was deferred indefinitely due to the pendency of the writ
petition before the High Court. The High Court did not
take up the matter until many years and then disposed off
the same on November 14, 2003. Soon after that, in 2004,
Dhananjoy filed a writ petition seeking the commutation
of death sentence before the High Court and a special
leave petition before the Supreme Court, both of which
were turned down. As a last resort, Dhananjoy filed a
fresh mercy petition before the governor and finally
before the President. After the dismissal of the second
mercy petition by the President on August 4, 2004, and
the fruitless attempt in the form of public interest
litigation, filed by his brother to stay the execution,
Dhananjoy was hanged to death on August 14, 2004.

Here, it is pertinent to note that it has taken ten long years
in carrying out the execution, following the final verdict
of the Supreme Court in 1994. Eight years of delay by the
High Court in considering the writ petition is
incomprehensible. Meanwhile the convict had served
solitary confinement for the entire period of fourteen
years. Indeed, Justice hurried is justice buried; but
fourteen years of solitary confinement by itself is as good
as life imprisonment. When the entire trial procedures was
concluded within four years of the incident and all the
mercy petitions filed before the President and Governor
were disposed off in a few months time from the date of
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its receipt, should the delay on the part of the High Court
be justified? Also, if the delay is on account of the
procedural lapses, should the brunt of it be borne by the
convict?

Case 2: Md.Ajmal Amir Kasab v. State of
Maharashtra®

Mohammad Ajmal Kasab, the lone surviving terrorist of
the 26/11 Mumbai attack was directly involved in killing
at least 72 people and injuring 130 others. He along with
nine men belonging to the Lashkar-e-Taiba group
attacked several prominent places in Mumbai which the
entire world witnessed. Four years after the horrific
incident, Kasab was sentenced to death by the trial court
on May 6, 2010 for the offence of waging a war against
India, conspiracy and murder. The same was confirmed
by the High Court on February 21, 2011. Later, an appeal
was made to the Supreme Court which was dismissed and
the death sentence was further upheld on August 29, 2012.
Finally, the mercy petition filed before the President was
rejected on November 5, 2012, following which Kasab
was hanged to death on November 21, 2012.

8 AIR 2012 SC 3565
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This is probably the only case in the 21% century where
there has apparently been no delay with respect to the
execution as it was carried out within three months from
the final verdict of the apex court. Direct evidence, the
nature and gravity of the unpardonable crime could be the
reasons for superior approach to this case. However it
reveals that post trial delay is never inherent and with an
appropriate approach such a delay can be curtailed.

Case 3: State (N.C.T. of Delhi) v. Mohammed Afsal and
ors®.

It shook the entire nation when on December 13, 2001; a
group of five terrorists barged into the Parliament
complex and opened a fire, killing around nine people and
injuring as many as sixteen others. All the terrorists were
killed at once in the encounter and the key conspirator of
this incident Mohammed Afsal Guru was arrested two
days later. Guru was charged with offence of waging war
against the nation, conspiracy and murder. Additionally,
the provisions of Prevention of Terrorism Act (POTA)
were also imposed. The trial court awarded death sentence
on December 18, 2002 holding Guru guilty of all the
above mentioned offences. The death sentence was

9(2005) 11 SCC 600
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upheld by the Delhi High Court on October 29, 2003 and
subsequently by the Supreme Court on August 4, 2005.

On October 3, 2006, Guru’s wife filed a mercy petition;
however it remained pending for about seven years.
Meanwhile Guru’s plea for review of the death sentence
was rejected on January 12, 2007.Later, on May 19, 2010,
Guru’s mercy petition was rejected by the Delhi
government re affirming the decision of the Supreme
Court. Finally, on the rejection of the mercy petition by
the President on February 3, 2013, all the remedies
available to evade the death sentence had lapsed and Afsal
Guru was executed a few days later, on February 9-2013.

A case was thus put to rest after twelve years from the
incident and after eight years from the final verdict of the
Supreme Court. Even though there is no prescribed time
frame within which the mercy petition has to be
considered by the President, the law demands that in be
done within a reasonable period of time. To keep a mercy
petition pending for nearly seven years is irrational and
unjustifiable. Some consider the delay to be political in
nature, while some others are of the view that it was done
on purpose to evade any other possible conclusion to the
case. Nevertheless, it is a matter of fact that the case was
held up especially with the executive for a rather longer
time than what was necessary and what is also pertinent
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here is that the delay also resulted in the convict
undergoing more than a decade long solitary confinement
before being finally sent to the gallows. Such instances
not only cast a doubt on the delivery of timely justice but
also on the misuse of unfettered powers vested on the
executive.

Case 4: Yakub Abdul Razak Memon v. State of
Maharashtra and another®

The 1993 Bombay blasts killed as many as 257 and
injured around 713 others. The man convicted for his role
in the bloody terrorist attack, Yakub Memon was charged
with the offences of criminal conspiracy, abetment and
murder. Additionally, Yakub was also charged under
Terrorist and Disruptive  Activities  (Prevention)
Act (TADA) for the illegal possession of arms and
explosives. After his arrest in April 1994, the TADA court
on August 10, 2006, pronounced death sentence to Yakub.
Against the judgement, Yakub filed an appeal before the
Supreme Court in 2007 and the same was rejected on
March 21, 2013, thereby confirming the decision of the
TADA court.

Later, Yakub filed a review petition on July 30, 2013
which was dismissed by the Supreme Court after which a

10 (2013) 13 SCC 1



Mapping Human Rights in the Modern World 118

scheduled date of execution was fixed. However, the
execution was stayed owing to a second review petition
filed by Yakub which was yet again dismissed by the
Supreme Court on April 9, 2015. Meanwhile, the mercy
petition filed by Yakub before the President was rejected
on April 11, 2014.The last legal remedy, available to a
death convict, a curative petition was filed on May 22,
2015 and the same was rejected on July 21, 2015.
Following this, Yakub also filed a mercy petition, one
submitted to the governor of Maharashtra and other to the
President, both of which were rejected on July 22 and July
29, 2015 respectively. Yakub had also moved the
Supreme Court seeking a stay on the execution, but the
plea was dismissed in an unprecedented pre-dawn hearing
and was put to death a few hours from then, on July 30,
2015.

With around 684 witnesses examined in this case, the
initial trial went on for a period of twelve years and
additionally, in the Supreme Court for another six years.
However, within two years from the final verdict, all the
legal remedies namely, the review, curative petition and
the mercy petition were decided and disposed off. The
grim reality is that inspite of it being a case that drew
nationwide publicity; the courts have taken two decades
in concluding the case; which is clearly a matter of
concern.
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Case 5: Mukesh and another v. State (N.C.T. of Delhi) and
others!!

The unforgettable incident of gang rape and murder, the
Nirbhaya case, led to a public outcry and a widespread
protest in demand of amendments to the anti-rape laws in
the country. On December 16, 2012, a 23 year old para-
medical student was thrown out of a moving bus after
being brutally gang raped by group of six men in Delhi.
The police arrest all the six accused in the case,
meanwhile the victim dies. A fast track court is set up to
exclusively deal with cases pertaining to sexual offences
and the trial commences against five of the six alleged
offenders namely, Ram Singh, Mukesh Singh, Vinay
Sharma, Akshay Kumar and Pawan Gupta. However, the
sixth person, being a juvenile is sent to a Juvenile Justice
Board (JJB). The JJB convicts the accused of rape and
murder and imposes the highest prescribed punishment
i.e., for a term of three years at a probation home.
Meanwhile, Ram Singh is alleged to have committed
suicide in the jail. The other four accused are sentenced to
death by the trial court on September 13, 2013. On March
13, 2014, the death sentence is upheld by the High Court
following which appeals are filed in the Supreme Court.
On May 5, 2017, the Supreme Court upholds the decision

11.(2017) 3 SCC 719
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of the trial court and High Court labelling the act to fall
under the category of “rarest of rare”.

On November 8, 2017, Mukesh files a review petition in
the Supreme Court. Subsequently, on December 15, 2017,
Pawan and Vinay also files for review. All the three
review petitions were disposed off by the Supreme Court
onJuly 9, 2018. However, Akshay filed for review much
later on December 10, 2019 and the same was dismissed
by the Supreme Court on December 18, 2019.Following
this, the trial court on January 7, 2020 signed the black
warrant for the execution of all the convicts on January
22, 2020. On January 9, 2020, Vinay and Mukesh filed a
curative petition before the Supreme Court, both of which
were dismissed on January 14™. On the same day, Mukesh
filed a mercy petition owing to which the death sentence
scheduled for January 22" was postponed. On January
17", the President dismissed the mercy plea of Mukesh,
after which fresh death warrants were issued for the
execution to take place on February 1%, Mukesh also
approached the Supreme Court for the rejection of his
mercy plea which was dismissed. Meanwhile on January
28" Akshay filed a curative petition which was dismissed
two days later. Pawan had on January 18", filed a special
leave petition claiming that he was a juvenile at the time
of the crime and this was already dismissed by the
Supreme Court. However Pawan sought a review petition
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challenging the same which upon consideration was
dismissed on January 31%. Meanwhile, the Delhi High
Court had to stay the execution orders since the convicts
had not exhausted all the available remedies. On January
29" Vinay had filed the mercy petition which was
dismissed by the President on February 1%. Finally, on
February 5" the President dismissed the mercy plea filed
by Akshay on February 1%. Vinay had also approached the
Supreme Court challenging the dismissal of the mercy
plea and when that too was dismissed he sought the
review of the decision. March 3™ was fixed as the new
date for execution of all the convicts, when Pawan filed a
curative petition and a mercy petition on February 28"
and 29" respectively. Amidst this, the execution dates
were once again postponed. Both the petitions were
dismissed in the first week of March and the Delhi court
now issued fresh death warrants for March 20". Between
March 6™ and March 19", several petitions were filed to
cause further delay and seek a stay on the execution. This
includes the present lawyer of Mukesh filing a petition
against the former lawyer, the petition before the
International Court of Justice, family members of the
convict writing to the President seeking permission for
euthanasia and also a divorce petition filed by the wife of
Akshay. Nonetheless the Supreme Court dismissed all the
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further pleas, after which all the convicts were executed
on March 20, 2020.
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Figure 1: The duration for the execution of death
sentences in cases post 2000

With the case being prolonged for nearly eight years from
the date of the incident and two years from the final
verdict of the Supreme Court, it sets a bad precedent in
terms of taking advantage of the loop holes in the law
thereby causing a delay in the process of execution. A
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series of petition filed after the exhaustion of remedies by
the convicts is nothing but a mockery of the judicial
system. There is no doubt that the convicts must be given
fair chances to exhaust all remedies available; however
such baseless delaying tactics as that can be seen in the
instant case should not be entertained.

Conclusion

Over the years many significant measures have been taken
by both the government and the judiciary in curtailing the
delay within our judicial system. The establishment of
specialised fast track courts and the implementation of
case management systems such as e-courts and national
judicial data grid are some of the laudable initiatives in
this regard. With a manifest increase in the number of
pending cases, the factors like infrastructural deficiency
and judicial vacancies are often blamed to have
contributed to judicial delay. However, the issues that
remain under-examined include the non-adherence to the
procedural timeframe provided by the law. Thus one of
the major flaws in our criminal adjudication process is that
it is not systematically time bound.

It is important to highlight that though the law prescribes
a fixed time limit in filing an appeal, special leave petition
or a review petition, it has also been provided that the
delay in filing the same shall be condoned if sufficient
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cause for the delay is shown. Similarly, though there is no
fixed time limit within which a trial is to be concluded the
courts on several instances have stated that it be
completed within a reasonable time. However, what
amounts to ‘sufficient cause’ or ‘reasonable time’ is
subject to the widest of interpretation and varies from
judge to judge. Hence there is no uniformity in decision
making and moreover the courts are at discretion to dilute
the time frame fixed by the law in accordance with its
perceived sense of justice, which in a way prolongs the
disposal of the case, ultimately contributing to judicial
delay. Conversely, the courts have highlighted their
concerns in this regard stating that justice cannot be
mechanical and that sometimes to do substantive justice;
these timeframes may have to be sidelined. Nonetheless,
it has resulted in the growth of a culture that has made
judicial delay acceptable which disrupts the functioning
of our justice system.

Additionally, the cardinal principle of our criminal justice
system insists on the right of the accused to be presumed
innocent, until proven guilty. The principle of
presumption of innocence is also recognized as a human
right under the Universal Declaration of Human Rights
(UDHR), 1948 2 and International Covenant on Civil and

12 Article 11(1), The Universal Declaration of Human Rights, 1948
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Political Rights (ICCPR), 1966.12 Thus to hold an accused
liable for any offence, the guilt has to be proved beyond
reasonable doubt. It is for this reason that our justice
system is often criticized for being ‘accused centric” as it
provides enough opportunity to discharge the accused
from the burden, which unfortunately entails delay. There
is no doubt that while deciding each case, the principles
of natural justice must essentially be followed. However,
care must be taken to ensure that the convicts do not take
the judicial process for a ride.

Further, excessive delay in the execution of death
sentences is equally prejudicial to the convict as well as
the victim as both are put through the agony of time and
pain of uncertainty. The UN Human Rights Committee
has also stated that “the accused be tried without undue
delay. This guarantee relates not only to the time in which
the trial should commence, but also the time in which it
should end and judgement be rendered. Thus all stages
must take place “without undue delay”. To make this right
effective, a procedure must be available in order to ensure
that the trial will proceed “without undue delay”, both in
the first instance and on appeal**’. Therefore in the larger

13 Article 14(2), International Covenant on Civil and Political Rights,
1966

UN Human Rights Committee (HRC), CCPR General Comment
No. 13: Article 14 (Administration of Justice), Equality before the
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interest of justice, it is essential that there be fixing of
timelines with respect to conclusion of trial, declaration of
verdict and consideration of mercy pleas. Ensuring that
there is a sufficient balance between qualitative and
quantitative justice, it would be ideal to fix a time limit
not exceeding one year, for the conclusion of trial
proceedings. Further, it should be made mandatory for the
judges to deliver the verdict within a maximum period of
30 days from the date of conclusion of the trial. Also, the
convict shall be required to file a mercy petition within a
maximum seven days from the date on which all his legal
remedies is said to have been exhausted. Any failure to
file the same within the stipulated time period should be
treated as a waiver of this right. Likewise, the executive
shall also be made accountable to consider and decide
upon the mercy plea filed before it, within a maximum
period of one month. Besides, there shall be strict
adherence to the existing procedural time frames
especially with respect to post legal remedies and also
implementation of stringent guidelines for the grant of
adjournments.

Courts and the Right to a Fair and Public Hearing by an Independent
Court Established by Law, 13 April 1984, available at:
https://www.refworld.org/docid/453883f90.html, last accessed on
09.05.2020
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As per the penal laws of the country, death penalty is the
highest form of punishment that is awarded to an
individual and it must be executed without any prolonged
delay. A death row convict remains in jail for the entire
period of trial and disposal of the case such that they end
up serving several years of imprisonment/solitary
confinement before being executed. This is arbitrary,
illegal and also in violation of the double jeopardy
principle enshrined under the Constitution. Hence under
no circumstances shall imposition of dual punishment on
a death row convict be justified on account of judicial
delay. A careful analysis of the capital punishments in
India in the past two decades, illustrate the chaotic and
pitiable state of affairs pertaining to pendency and delay
in the disposition of cases within our judicial system. In
an era where many states have considered death penalty
as a breach of human rights and have abolished the same,
if India is to retain the capital punishment, the existing
criminal justice system must be streamlined in a manner
that ensures timely delivery of justice. In view of the
prevailing circumstances there is an urgent need for
introspection and modification of the existing loopholes
in the law that contributes to judicial delay.
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Abstract

As we all know Right to Health is one of the basic human
rights Health is defined as the state of complete physical
and social wellbeing and not merely the absence of
disease or infirmity. This definition very well includes
whole concept of health Complete physical mental and
social wellbeing can only be achieved by providing good
emergency medical care. “Right to Emergency Medical
Care: International and National Human Right
Perspective- An Analysis” will focus on the analysis of
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various human rights documents which either explicitly or
impliedly deals with emergency medical care and national
legislation which provides emergency medical care.

Introduction
“Returning resuming I thread my way through
The hospitals the hurt and wounded I pacify
With soothing Hand | sit by restless all the
Dark night some are so young some suffer
So much I recall the experience sweet and sad”

(Walt Whitman, ‘The Wound Dresser’)*

Emergency medical care is like the poetic words of Walt
Whitman that a Doctor, Nursing staff, the paramedical
staff and whoever engaged in emergency department
should pacify their soothing towards the patients. They
should care the patient in emergency department as their
near and dear.

An emergency is a sudden incident that necessitates
urgent and appropriate management to treat its result and

I MENGRET, et al, Energency Medical Therapy, (1-28) 1996.
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avoid its sequalae. It becomes a health emergency if it is
a result of an unexpected risk to the health of the people
or the physical environment in which they live. 2

In an emergency situation patient need urgent care. Very
often it is life threatening situation. Emergency can strike
at any time at anyplace on any person. It may involve
illness, injuries of any severity, body injury or others. All
Emergency Departments in hospitals works 24 hours a
day 7 days in a week 365 days in a year with no off but
with a bounden duty towards the patients irrespective of
gender, race ,faith ,income, and nature of illness of injury.

Meaning of Emergency Medical Care
Emergency medical care is made up of three words

e Emergency
e Medical
e Care

Emergency

Emergency or Urgency is ill-defined. It is derived from
Latin word urgens meaning pressing. Emergency is a
sudden unexpected happening an unforeseen occurrence
or condition specifically perplexing contingency or

2Hal Khawashi, Emergency Health Service System, East
Meditaranian Health Journal 5, 4 (1999).
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complication of circumstances a sudden or unexpected
occasion for action exigency pressing necessity.3Or it
means that a relatively permanent condition of
insufficiency of service or of facilities resulting in social
disturbance or distress.

Medical

The term medical means that pertaining, relating or
belonging to the study and practice of medicine or the
science and art of the investigation, prevention, care and
alleviation of disease*

Care

By the term care it includes three degrees of care which
are frequently recognized.

e Slight care®

e Ordinary care®

®Henry Campel, Blacks Law Dictionary, (615) 1968.

41d.at 1133.

5 Slight care is such as persons of ordinary prudence usually exercise
about their own affairs of slight importance or it is that degree of care
which a person exercises about his own concerns though he may be a
person of less than common prudence of care less and inattentive
disposition.

8 Ordinary care is that degree of care which persons of ordinary care
and prudence care are accustomed to use and employ under the same
or similar circumstances.
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e Great care’

By reasonable care it means that is such a degree of care,
precaution or diligence as may fairly and properly be
expected or required having regard to the nature of the
action or of the subject matter and the circumstances
surrounding the transactions.

In medical terms emergency means any condition which
needs medical treatment such as cardiac arrest or any
procedure what much be performed immediately such as
cardiopulmonary resuscitation®.

From the above definitions it can be under stood that
emergency is a condition determined clinically or
considered by the patient or his relative or representative,
requiring immediate medical, dental or allied services
falling which may result in loss of life or limb.

" Great care is such as persons of ordinary prudence usually exercise
about affairs of their own which are of great importance or it is that
degree of care usually bestowed up to the matter in hand by the most
competent prudent and care full persons having to do with particular
subject.

8CPR, The administration of life saving measures to a person who has
suffered a cardiac arrest a person in cardiac arrest is not breathing and
has no detectable pulse or heart beat first to give mouth to mouth
resuscitation if this fails to restart breathing repeated chest
compression using heel of hands are applied to the lower Brest bone
until trained helps arrives. Both these measures are used to restore
blood circulation to the brain damage is likely if the brain is starred
of oxygen for more than three to four minutes.
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Medical means relating to the treatment of diseases and
injuries of or relating to medicine.® By care it means that
effort to do something correctly safely or without causing
damage or things that are done to keep something health
safe etc.!® Medical care means the provision by which a
physician services related to maintenance of health,
prevention of illness, and treatment of illness of injury.

Human Rights Documents Which Impliedly Deals
with Emergency Medical Care

Right to emergency medical care is one components of
right to health. Health is defined as the state of complete
physical and social wellbeing and not merely the absence
of disease or infirmity.*?This definition very well includes
whole concept of health. Complete physical mental and
social wellbeing can only be achieved by providing good
emergency medical care because first and foremost step
of a person to hospital in majority cases is to emergency
department.

An emergency is any condition requiring urgent medical
treatment such as cardiac arrest or any procedure that must

9 Merriam Webster Dictionary 352 (9" ed.2010).

101d.

11 Moshys Medical Dictionary (8" Edition 2009).

12WHO definition accessed from www.who.int 1-09-2016 10 pm.
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be performed immediately. * Because of its prime
importance emergency medical care is incorporated in
numerous International human rights documents.
However, there is no single source of right to emergency
care in international human rights law but many of the
conventions either impliedly or explicitly include
emergency medical care as a part of right to health care.

First and foremost, human right document is the Universal
Declaration of Human Rights; 1948.Article 25 tells
about medical care for adequate standard of living and
also provides for special care to mother and child.
Concept of medical care have much wider scope care
includes ordinary care, reasonable care and great care
Great care is needed in emergency situation to save life of
the patient.

13 British Medical Association Dictionary, accessed from
www.dk.com.

“Article 25 of Universal Declaration of Human Right reads (1)
Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the right
to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances
beyond his control.

(2) Motherhood and childhood are entitled to special care and
assistance. All children, whether born in or out of wedlock, shall
enjoy the same social protection.
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Ordinary people very rarely visit hospital. That they have
no regular check-up or others are not followed by them
they visit hospitals only when they affected by disease. In
most cases they reach hospitals in emergency situation
that is when they are in need of great care it should be
provided by authorities. So medical care implicit in
Universal Declaration of Human Right not only means
normal care but also includes emergency medical care.

Special care provided to motherhood and childhood is to
avoid emergency situation Mother and child is in need of
special care during pregnancy period and after delivery. If
they are not provided special care then it may lead to
emergency situation especially in case of child it may lead
to pediatric emergencies such as pneumonia. So special
care mention in the UDHR impliedly says about
emergency care.

The International Convention on Social Economic and
Cultural Rights, 1966in Article 12'° guarantees to

15 Article 12 of International Convention on Social Economic and
Cultural Rights1966, reads”...

1. The States Parties to the present Covenant recognize the right of
everyone to the enjoyment of the highest attainable standard of
physical and mental health.

2. The steps to be taken by the States Parties to the present Covenant
to achieve the full realization of this right shall include those
necessary for:

(a) The provision for the reduction of the stillbirth-rate and of infant
mortality and for the healthy development of the child;
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everyone highest attainable standard of physical and
mental health. This highest standard of physical and
mental health is not complete without a good emergency
medical care. By a common reasoning we can presume
that highest standard of physical and mental health also
includes emergency care. Imagine a situation in which a
person standing in a street suddenly falls down and he is
unconscious. Here what medical care is needed? Without
any doubt we can say that here we are need of a good
emergency medical service.

The European Social Chapter Of 1961, Article 11 pours
in more details. It says that the protection of health there

(b) The improvement of all aspects of environmental and industrial
hygiene;

(c) The prevention, treatment and control of epidemic, endemic,
occupational and other diseases;

(d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness....”

16 Article 11 European Social Chapter 1961, reads”...The right to
protection of health
With a view to ensuring the effective exercise of the right to
protection of health, the Parties undertake, either directly or in
cooperation with public or private organizations, to take appropriate
measures designed inter alia:
1.to remove as far as possible the causes of ill-health;
2.to provide advisory and educational facilities for the promotion
of health and the encouragement of individual responsibility in
matters of health;
3.To prevent as far as possible epidemic, endemic and other
diseases, as well as accidents.
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should be cooperation with public or private organization.
This cooperation is very much needed in the case of
emergency medical service. That for an effective
emergency medical service a combined effort of public
and private service is needed.

Besides this the Social Charter tends to make educational
facilities for the promotion of health education is off also
an important part of emergency medical care that every
citizen of a country should give practice in certain first aid
mechanism such as CPR?’ to prevent life of the patient
who is in an emergency situation. This implies that health
education is also a part of emergency medical care.

Then the Charter also stands for prevention of epidemic
and other diseases the epidemic and endemic causes
emergency situation. Due to the earthquake flood and
other natural calamities there may be several epidemic
and endemic can be spread out throughout the country it’s
an emergency situation have we need an urgent care to

17 CPR, The administration of life saving measures to a person who
has suffered a cardiac arrest a person in cardiac arrest is not breathing
and has no detectable pulse or heart beat first to give mouth to mouth
resuscitation if this fails to restart breathing repeated chest
compression using heel of hands are applied to the lower Brest bone
until trained helps arrives. Both these measures are used to restore
blood circulation to the brain damage is likely if the brain is starred
of oxygen for more than three to four minutes.
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save peoples life. So the prevention of endemic and
epidemic paves the way to prevention of emergency
situation.

Then in the Additional Protocol To The American
Conventions On Human Rights In The Area Of Economic
Social And Cultural Rights,1988 Its Article 10'® says
about right to health that it means the enjoyment of
highest level of physical and social wellbeing.

And it provides for primary health care for all. It also says
about universal immunization to prevent infectious
diseases and prevention and treatment of endemic and
occupational and other diseases and it also provides for

18 Article 10 of Additional Protocol To The American Conventions
On Human Rights In The Area Of Economic Social And Cultural
Rights 1988 reads “...10 (1) everyone have the right to health
understood to mean the enjoyment of highest level of physical mental
and social well-being.

(2) In order to ensure the exercise of the right to health the state parties
agree to recognize health as a public good and particularly adopt the
following measures.

(@) A primary health care that is essential healthcare made available
to all individuals families in the community.

(b) Extension of the benefit of health services to all the individuals
subjected to state jurisdiction.

(c) Universal immunization against the principles infectious diseases.
(d) Prevention and treatment of endemic occupational and other
diseases.

(e) Education of the population on the prevention and treatment of
health problems.

(f) Satisfaction of health needs of the highest risk groups and those
whose poverty makes them to the most vulnerable.
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health education. All the things mentioned in the
conventions impliedly linked with emergency care that
the highest level of physical and social wellbeing cannot
be done without a good emergency medical care the
highest level of medical care which includes emergency
medical care.

Then Convention says about primary healthcare to all
what constitute a primary health care. It differs from
patients to patients that means if a patient comes to a
primary health center with severe chest pain here the
patient in need of an emergency care.

The doctor urgently needs to take an Electro Cardio Graph
(here in after referred to as ECG) of the patient and rule
out is there any abnormality in the ECG. In this case
patient is in need of an emergency care. While in another
situation if a patient comes with a normal fever here the
doctor need to done routine checkup and give him
medicines here primary health care only comprise of a
normal care. So the primary health care includes
emergency medical care primary health care is differ from
situation to situation according to patients condition. Then
the conventions provides for health services for all
obviously emergency medical service is an integral part
of health service.
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Convention also says about universal immunization it is
for prevention of infectious diseases. It is also a part of
emergency medical care that the principle of prevention is
better than care is applied here. The immunization is to
avoid emergency situation arising out of infectious
disease. Convention also provides for health education. It
is also a part of emergency medical care to give awareness
to the public to teach them how to tackle emergency
situation.

Human right laws have also recognized the implications
of health rights for specific groups in different
conventions such as children, women, prisoners, refugees,
migrant workers, indigenous peoples, disable person,
mentally retarded etc. to ensure them specific health
rights.

Human Rights Documents Which Expressly Deals
with Emergency Medical Care

Explicit reference for emergency medical care can be seen
in certain documents on human rights first one is the
United Nations Rules for The Protection of Juveniles Of
Their Liberty ,1990 Article 49 to 51'° deals with health

PArticle 49 to 51 of United Nations Rules For The Protection Of
Juveniles Of Their Liberty 1990, reads

49. Every juvenile shall receive adequate medical care, both
preventive and remedial, including dental, ophthalmological and
mental health care, as well as pharmaceutical products and special
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care. Rules provide for adequate medical care for juvenile
adequate medical care includes dental ophthalmological
and mental care. Rule specifically mentions that in every
detention facility for juveniles they should have
immediate access to medical facility the residents and
equipment's are to be proportionate in number and it also
says that the staff should be adequately trained for
handling emergency situations.

It can be understood that due respect and recognition is
given to emergency medical care by ensuring a quick and
fast response to emergency situation besides that by
looking at the convention we can understood that the

diets as medically indicated. All such medical care should, where
possible, be provided to detained juveniles through the appropriate
health facilities and services of the community in which the detention
facility is located, in order to prevent stigmatization of the juvenile
and promote self-respect and integration into the community.

50. Every juvenile has a right to be examined by a physician
immediately upon admission to a detention facility, for the purpose
of recording any evidence of prior ill-treatment and identifying any
physical or mental condition requiring medical attention.

51. The medical services provided to juveniles should seek to detect
and should treat any physical or mental illness, substance abuse or
other condition that may hinder the integration of the juvenile into
society. Every detention facility for juveniles should have immediate
access to adequate medical facilities and equipment appropriate to the
number and requirements of its residents and staff trained in
preventive health care and the handling of medical emergencies.
Every juvenile who is ill, who complains of illness or who
demonstrates symptoms of physical or mental difficulties, should be
examined promptly by a medical officer.
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conventions not only recognized right to emergency
medical care but provides a clear picture as what can be
done to implement for the same. Then in the International
Convention on The Protection of Rights of a Migrant
Workers and Members of Their Families,1990 Article
2820 states that emergency medical care should not be
denied to any migrant worker on the ground of
irregularities of his stay or employment.

True to the spirit of human right philosophy the
convention ensures that a migrant labour or member of his
family should not be refused right to emergency medical
care in any situation. What authorities can do is to give
proper medical care to every human being because human
life is precious. It is god gifts to man no person have the
rights to curtail that right. By refusing treatment on
ground of technicality is a grave violation of human rights
that’s why the convention specifically guarantees the right
to emergency medical care to migrant labour and his
families. Then in the European Convention on Action

20 Article 28 of Convention On The Protection Of Rights Of A
Migrant Workers And Members Of Their Families 1990, reads
Migrant workers and members of their families shall have the right to
receive any medical care that is urgently required for the preservation
of their life or the avoidance of irreparable harm to their health on the
basis of equality of treatment with nationals of the State concerned.
Such emergency medical care shall not be refused them by reason of
any irregularity with regard to stay or employment.
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Against Trafficking in Human Beings, 2005 its Article
12(b)? guarantees right to emergency medical treatment.

2L Article 12 of European Convention On Action Against Trafficking
In Human Beings 2005, reads(1)  Each Party shall adopt such
legislative or other measures as may be necessary to assist victims in
their physical, psychological and social recovery. Such assistance
shall include at least:

(a) standards of living capable of ensuring their subsistence, through
such measures as: appropriate and secure accommodation,
psychological and material assistance;

(b) access to emergency medical treatment;

(c) translation and interpretation services, when appropriate;

(d) counseling and information, in particular as regards their legal
rights and the services available to them, in a language that they can
understand;

(e) assistance to enable their rights and interests to be presented and
considered at appropriate stages of criminal proceedings against
offenders;

(F) Access to education for children.

(2) Each Party shall take due account of the victim’s safety and
protection needs.

(3) In addition, each Party shall provide necessary medical or other
assistance to victims lawfully resident within its territory who do not
have adequate resources and need such help.

(4) Each Party shall adopt the rules under which victims lawfully
resident within its territory shall be authorized to have access to the
labour market, to vocational training and education.

(5) Each Party shall take measures, where appropriate and under the
conditions provided for by its internal law, to co-operate with non-
governmental organizations, other relevant organizations or other
elements of civil society engaged in assistance to victims.

(6) Each Party shall adopt such legislative or other measures as may
be necessary to ensure that assistance to a victim is not made
conditional on his or her willingness to act as a witness.

(7) For the implementation of the provisions set out in this article,
each Party shall ensure that services are provided on a consensual and
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Human trafficking is a heinous crime most people who
were the victim of trafficking where severely injured or
affected by serious illness. At that time what they need is
an urgent care it can only be provided by emergency
medical department so that why the convention provides
for access to emergency medical treatment.

Right to Emergency Medical Care under Indian
Constitution

In Indian Constitution there is no specific provision for
health care but the Directive Principle Of State Policy
(hereinafter referred to as DPSP) Article 4722 impliedly
deals with health care it impose duty up on the state to
raise the level of nutrition and the standard of living of its
people and improvement of public health . Though DPSP
is not a justiciable right but the Indian judiciary has
elevated right to emergency medical care as a

informed basis, taking due account of the special needs of persons in
a vulnerable position and the rights of children in terms of
accommodation, education and appropriate health care.

2 Article 47 of Indian Constitution reads “...duty of the state to raise
the level of nutrition and standard of living and to improve public
health. The state shall regard the raising of the level of nutrition and
standard of living of its people and improvement of public health as
among its primary duties and, in particular, the state shall endeavor to
bring about the prohibition of the consumption except for medicinal
purposes or intoxicating drinks and of drugs which are injurious to
health....”
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fundamental right under Article 2122 of the Indian
Constitution. This article is widely interpreted by the
judiciary and anything under the sun that can be included
in this article the scope of the article is much wider.

The supreme court held that right to emergency medical
is a fundamental right all the physician whether private or
government to extent medical aid to the injured to
preserve life without waiting any legal formality 2* then
after this decision the right to emergency medical care is
a fundamental right under article 21 of the Indian
constitution several other decision also affirms this.?®

Existing Laws Ensuring Emergency Medical

From a layman’s perspective a state has a duty to provide
emergency medical care. He /she do not expect that the
state will not stand like a statue looking at it with
enigmatic silence.

23 Art. 21 of the Indian Constitution reads”...No person shall be
deprived of life or personal liberty except according to the procedure
established by law...”

24pT, Parmanand Katara Vs Union of India & ORS

1989 AIR 2039, 1989 SCR (3) 997.

% Srajashekaran Vs Union of India Writ Petition (Civil) No. 295 OF
2012.

Lekshmi Vs Union of India and Others writ Petition (C) NO.129 OF
2006.
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In India there no direct legislation relating to emergency
medical care but we can see indirect reference to the
aspects of emergency medical care under different
legislations viz.

e Indian Medical Council (Professional Conduct,
Etiquette and Ethics) Regulations, 2002

e Motor Vehicles Act Of 1988

e Draft National Health Bill, 2009

e Road Transport Safety Bill, 2015

e Medical Treatment After Accidents and During
Emergency Condition and Women in Labour Bill

Indian Medical Council (Professional Conduct,
Etiquette and Ethics) Regulations, 2002%6

Chapter 2 section 2 deals with duty of physician to their
patients. Though the regulation says that a physician is
not bound to treat each and every one asking for his
service in his treatment  in case of emergency he should
treat the patient. The physician should not arbitrarily
refuse treatment. If he is not competent to treat, he may

% |1t was published in Part 111, Section 4 of the Gazette of India, dated
6th April, 2002
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suggest the patient and send the patient to another
physician for specialized care?’

Motor Vehicles Act of 1988

Section 134 of the motor vehicle acts impose duty up on
the driver of the vehicle and doctor and hospital authority
to give medical attention to the victim without waiting for

%’section2.1.1 reads Though a physician is not bound to treat each and
every person asking his services, he should not only be ever ready to
respond to the calls of the sick and the injured, but should be mindful
of the high character of his mission and the responsibility he
discharges in the course of his professional duties. In his treatment,
he should never forget that the health and the lives of those entrusted
to his care depend on his skill and attention. A physician should
endeavor to add to the comfort of the sick by making his visits at the
hour indicated to the patients. A physician advising a patient to seek
service of another physician is acceptable; however, in case of
emergency a physician must treat the patient. No physician shall
arbitrarily refuse treatment to a patient. However for good reason,
when a patient is suffering from an ailment which is not within the
range of experience of the treating physician, the physician may
refuse treatment and refer the patient to another physician.
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legal formality?®and section 1872° creates an offence if
section 134 is not complied with.

28 Section 134 reads as When any person is injured or any property of
a third party is damaged, as a result of an accident in which a motor
vehicle is involved, the driver of the vehicle or other person in charge
of the vehicle shall-

(a) unless it is not practicable to do so on account of mob fury or any
other reason beyond his control, take all reasonable steps to secure
medical attention for the injured person, 1[by conveying him to the
nearest medical practitioner or hospital, and it shall be the duty of
every registered medical practitioner or the doctor on the duty in the
hospital immediately to attend to the injured person and render
medical aid or treatment without waiting for any procedural
formalities], unless the injured person or his guardian, in case he is a
minor, desires otherwise;

(b) give on demand by a police officer any information required by
him, or, if no police officer is present, report the circumstances of the
occurrence, including the circumstances, if any, for not taking
reasonable steps to secure medical attention as required under clause
(a), at the nearest police station as soon as possible, and in any case
within twenty-four hours of the occurrence;

2[(c) give the following information in writing to the insurer, who has
issued the certificates of insurance, about the occurrence of the
accident, namely:-

(i) insurance policy number and period of its validity;

(ii) date, time and place of accident;

(iii) particulars of the persons injured or killed in the accident;

(iv) name of the driver and the particulars of his driving licence.
Explanation.-For the purposes of this section the expression "driver"
includes the owner of the vehicle.].

29 Section 187 reads Whoever fails to comply with the provisions of
clause (c) of sub-section (1) of section 132 or of section 133 or section
134 shall be punishable with imprisonment for a term which may
extend to three months, or with fine which may extend to five hundred
rupees, or with both or, if having been previously convicted of an
offence under this section, he is again convicted of an offence under
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Proposed Bills Relating to Emergency Medical Care
Draft National Health Bill, 2009

Its chapter 3 deals with individual and collective rights
relating to health .Section 14(4)® deals with right to
emergency treatment and care .One should not deny the
emergency treatment on the ground of his inability to pay
the emergency medical care include emergency obstetric
treatment similarly in connection to the medico legal
cases no one should delay in giving treatment.

this section, with imprisonment for a term which may extend to six
months, or with fine which may extend to one thousand rupees, or
with both.

30 Section 14(4) reads Right to emergency treatment and care: No
person shall be denied, under any circumstance, including inability to
pay the requisite fee or charges, prompt and necessary emergency
medical treatment and critical care, including emergency obstetric
treatment and care, by any health care provider, establishment or
facility, including private provider, establishment or facility, that is
qualified/ certified to provide such care or treatment Further, in a case
of medico-legal nature (MLC), no health care provider or health care
establishment shall delay treatment merely on the grounds of
receiving police clearance Or a police report. Explanation: A medico-
legal case means any medical case which has legal implications,
either of a civil or criminal nature, and includes but is not limited to
cases relating to accidents, assault, sexual assault, suicide, attempt to
murder, poisoning, injuries on account of domestic violence, injuries
on workers during course of employment, in some of which the
service provider may be required to prepare documents in
Compliance with demands by authorized police-officer or magistrate.
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Road Transport Safety Bill, 2015

Proposed road transport safety bill explicitly deals with
certain aspects of the emergency medical care. Its section
202 (1) *'deals with right to way to emergency vehicles

81 Section 202 reads Right of way to emergency vehicles 1.
Notwithstanding anything contained under any other law, upon the
approach of an emergency vehicle equipped with, and operating, one
or more flashing, rotating, or oscillating red or blue lights, visible
under normal conditions from a distance of five

hundred (500) feet to the front of such vehicle; or the driver is given
audible signal by siren, exhaust whistle, or bell, the driver of every
other vehicle, including VIP vehicles and VIP convoys shall yield the
right-of-way, immediately drive to a position parallel to, and as close
as possible to, the edge or curb of the road clear of any intersection,
and stop and remain in such position until the emergency vehicle has
passed, except when otherwise directed by a police officer or
firefighter.

2. Upon the approach of any emergency vehicle, operated in
conformity with the provisions of sub-section(1) of this section, the
operator of every vehicle shall immediately stop clear of any
intersection and shall keep such position until the emergency vehicle
has passed, unless directed otherwise by a police officer or firefighter.
3. No operator of any vehicle, unless he is on official business, shall
follow any emergency vehicle being operated in conformity with the
provisions of sub-section (1)of this section closer than five hundred
(500) feet, nor shall he drive into, or park the vehicle into, or park the
vehicle within, the block where the vehicle has stopped in answer to
an emergency call or alarm unless he is directed otherwise by a police
Officer or firefighter.

4. No motor vehicle shall be driven over any unprotected hose of a
fire department when the hose is laid down on any street, private
driveway, or track for use at any fire or fire alarm unless the fire
department official in command consents that the hose be driven over.
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that the emergency vehicles bearing with red or blue light
should give way the VIP vehicles also have no exception
in providing this they were also required to give way to
the emergency vehicle, the operator of every vehicle need
to stop immediately and stop to keep position with
emergency vehicle has passed off.

Further in section 218(1)% says that the national
authority shall establish a toll free number nationwide
that is called as the road crash emergency access
telephone numbers for the entire country to give first
response to the accident victims to emergency services
and provide emergency medical service during the golden
hour and to give necessary trauma care .Clause 2 of

5. This section does not operate to relieve the person who drives an
emergency vehicle from the duty to operate the vehicle with due
regard for the safety of all persons using the roads.

32 Section 218 reads as Nation-wide Road Crash Emergency Access
Telephone Number.

1. The National Authority shall establish a toll-free Nation-wide Road
Crash Emergency Access Telephone Number for the entire country
in order for persons involved in a road crash or any other person to
alert and access first-response emergency services that shall provide
emergency services including golden-hour trauma care

2. The Central Government, State Government and State Safety
Authority shall ensure, through appropriate regulations or orders or
directives, that all emergency services are coordinated in their
response to road crashes via the said Nation-wide Road Crash
Emergency Access Telephone Number.

3. The National Authority shall make regulations specifying the form
and manner in which such Nation-wide Road Crash Emergency
Access Telephone Number is established and operated.
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section 218 says that the central government and the state
government and the safety authority shall ensure an
appropriate regulations or order or directives that all
emergency medical care services are to be coordinated
with road crashes via nationwide road crash emergency
access telephone numbers clause 3 of the proposed bill
says about the how the nationwide road crash emergency
telephone number is established and operated.

Order of the Ministry of Health and Family Welfare
(MOHFW) Relating to the Specification for the
Procurement under the National High Way Accident
Relief Service Scheme (NHARSS)

This order deals with what all are to be included in
advance life support ambulance and it defines an advance
life support ambulance as is a vehicle for shifting a
reasonably stable patients from one hospital to another for
the further treatment .1t may be also used for an eventually
for transportation of accident victims or also another
patients from the accident site to nearest possible
hospitals. An advance life support ambulance will provide
primary and secondary patients transportation from one
place to another without aggravating injuries and with
sufficient comfort level the order also says about all the
things that to be needed in an advance life support system
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and it also says about the mechanical needs of the vehicle
and also says what all to be included in the ambulances.

Law Commission and Its Effortin Emergency Medical
Care

Law Commission Of India Report 201 deals with
emergency medical care to victims of accidents and
during emergency medical condition of women under
labour its chairman is justice M Jaganadha Rao published
in august 2006 .There is no specific law relating to
emergency medical care so the law commission suo moto
take the matter for consideration .It studied the existing
system of emergency medical care in India and proposed
recommendations and draft a model bill for the purpose
emergency medical treatment to victims the bill cover
medical treatment to all types of emergencies enrooting
immediate medical help including motor fire and other
accidents which take place during earth quakes floods it
can also be in respect of a women under labour .

Medical Treatment after Accidents and During
Emergency Condition and Women in Labour Bill

This model bill is based on the American Act of
Emergency Medical Treatment and Labour Act
(EMTALA) the proposed bill deals with almost all aspects



Mapping Human Rights in the Modern World 154

of I emergency medical care. Section 2 (b)* of the bill
defines emergency medical treatment as an action to
taken after the screening of a person injured in the
accident or if any person who is in an emergency medical
condition he is to be stabilized and render him further
treatment as per the opinion of the hospital or medical

Section 3% of the bill deals with the duty of doctors in
hospitals and private medical practitioners. It states that

33 Section 2 (b) reads ‘emergency medical treatment’ means the action
that is required to be taken, after screening of a person injured in an
accident or who is in an emergency medical condition, as to the
stabilization of the person and the rendering of such further treatment
as may, in the opinion of the hospital or medical practitioner be
necessary for the purpose of preventing aggravation of the medical
condition of the person or his death and in the case of a pregnant
woman, for the purpose of a safe delivery and safeguarding the life of
the woman and the child.

34 Section 3 reads as It shall be the duty of every hospital and every
private medical practitioner to immediately attend on every person
involved in an accident or who is purportedly in an emergency
condition, when such a person has come or has been brought to the
hospital or to the private medical

practitioner and screen or transfer such person as stated in section 4
and when the screening reveals the existence of an emergency
medical condition, to stabilize or transfer such person as stated in
section 5 and

afford them, such medical treatment as may be urgently called for (i)
without raising any objection that it is a medico-legal case requiring
information to the police authorities,

(if) Whether or not such a person is immediately in a position to make
payment for the screening and emergency medical treatment, and
without insisting on payment as a condition precedent.
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are the duty of the doctor and every hospital irrespective
of government or private to attend immediately all person
met with an accident or with an emergency condition.
They will do screening of the patients and in screening if
they find, that an emergency condition exists they need to
stabilize the patient and transfer them to afford the
medical treatment which they needed immediately
without raising the.

e [ssues relating medico legal cases

e Irrespective of paying capacity

e Irrespective of medical insurance

o Without raising any other un reasonable objections

Section 4% of the Act deals with the screening of the
person .If a person is in emergency medical condition is

(iii) whether or not such a person has medical insurance or is a
member of any medical scheme of the person’s employer or to a
scheme which otherwise provides for medical reimbursement, and
(iv) Without raising any other unreasonable objection.

% Section 4 reads Whenever such a person referred to in section 3,
comes or is brought to the hospital or medical practitioner, it shall be
their duty to provide an appropriate medical screening examination
within the capability of the hospital or the medical practitioner, as the
case may be, for the purpose of

Determining whether or not an emergency medical condition exists.
Provided that if such hospital or medical practitioner, as the case
maybe, is not having capability for conducting appropriate medical
screening examination, it shall be their duty to arrange for the transfer
of the person to a hospital or to another medical practitioner which or
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brought to the hospital or to the medical practitioner they
have the duty to provide an appropriate medical screening
with in the capability of the hospital or the medical
practitioner .1t is for the purpose of determining whether
there is an emergency medical condition exists or not if
they have no capacity to done emergency medical services
then they have the duty to arrange the transfer of the
patient to a hospital or medical practitioner having
necessary capabilities .

Section 5 of the bill deals with stabilization and transfer
if the concerned hospital authority who have done the

who in their opinion has the necessary capabilities for such medical
screening examination.

3 Section 5 reads Wherever in respect of a person referred to in
section 3, screening, as stated in section 4 has been done and it has
been determined that an emergency medical condition exists which
requires to be urgently treated, it shall be the duty of the hospital or
medical practitioner, as the case may be,

either -(h) to provide, within the staff and facilities available at the
hospital or with the medical practitioner, such further medical
examination and such medical treatment as may be required to
stabilize his medical condition, or

(if) where such facilities are not available with the hospital or the
medical practitioner, or the person requests for a transfer, arrange for
the transfer of the person to a hospital or to another medical
practitioner which or who in their opinion has the necessary facilities
for such further medical examination, stabilization and further
medical treatment and then the provisions of section 8 shall

Apply. Provided that where such person refuses to give consent for
treatment or transfer, as stated in section 6, thereafter, duty of the
Hospital or medical practitioner shall cease to exist.
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medical examination the capacity to give medical care
they can do. That the transfer can also done on the request
of persons. The transfer may be done to the hospital
having better facilities for further medical examinations.

Section 6% of the Bill deals with the refusal of the person
to the treatment. If a person in emergency medical care
refuses to consent for the emergency medical treatment
even after the condition is explained by the doctor the
hospital or the medical practitioner shall take all necessary
steps to obtain from the persons written informed consent
in respect of his refusal to consent for emergency medical

37 Section 6 reads Where in respect of a person referred to in section
3, it has been determined that he requires emergency medical
treatment or has to be transferred as stated in section 5, and where
such person is mentally or physically in a position to refuse in writing
refuses to consent to emergency medical treatment after the hospital
or the medical practitioner, as the case may be, has

offered to provide further emergency medical treatment, and after
being informed of the risks and benefits of such emergency medical
treatment, the duty doctor in the hospital or the medical

practitioner shall take all reasonable steps to obtain the person’s
written informed consent in respect of his refusal to consent for
emergency medical treatment; or

(ii) refuses to consent for transfer to another medical facility after the
hospital or the medical practitioner, as the case may be, has offered
to transfer him to another medical facility in accordance

with section 8, and after being informed of the risks and benefits to
such person of such transfer, the duty doctor in hospital or the medical
practitioner, shall take all reasonable steps to obtain the

Person’s written informed consent in respect of his refusal to consent
to such transfer.
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treatment. The duty doctor also needs to take the written
consent of his withdrawal of transfer after explaining him
the risk and benefits of the transfer.

Section 8% of the Act deals with appropriate transfer the
appropriate transfer includes hospital or medical

% Section 8 reads A transfer to another hospital or medical
practitioner shall be treated

as an appropriate transfer if

() the transferring hospital or the medical practitioner provides
medical treatment within its or his capacity which minimizes the risks
to the health of the person and in the case of a pregnant woman in
labour, the health of the unborn child during such

transfer, and

(b) the receiving hospital or the medical practitioner has available
space, qualified personnel and infrastructure for providing emergency
medical treatment to the person and thereafter, in so far

as the stabilization and further medical treatment are concerned, the
duties cast under section 3 shall apply to the receiving hospital or the
receiving medical practitioner.

(c) the transferring hospital or medical practitioner sends to the
receiving hospital or receiving medical practitioner

(i) all medical records (or copies thereof), relating to the screening
and the emergency medical condition of the person, which are
available at the time of such transfer, including records relating to the
person’s medical condition, observation of signs or symptoms,
preliminary diagnosis, treatment provided, results of any tests and the
informed written consent, if any, and

(ii)a certificate of the hospital or medical practitioner that, based upon
the information available at the time of transfer that the medical
benefits reasonably expected from the provision of appropriate
medical treatment at the receiving hospital outweigh the increased
risks, on account of the

transfer, to the person and, in case of women under labor, to the
unborn child.
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practitioner provides medical treatment with in its
capacity or his capacity to minimize the risk of health of
the person in the case of pregnant women in labour the
health of the unborn child during the transfer.

The receiving hospital should have the infrastructure
space and qualified personnel for providing emergency
medical treatment.

(d) The transferring hospital or medical practitioner provides
necessary medical facilities including life support systems and
qualified personnel within the capacity of the transferring hospital or
medical practitioner, to accompany the person during the period
covered by transport to the receiving hospital or receiving Medical
practitioner.

(e) the transferring hospital or medical practitioner has informed, by
telephone or otherwise, the hospital or medical practitioner to which
or to whom the person is being transferred that a person is an
emergent medical is being transferred and furnish the details of the
person’s condition, Provided that where any ambulance or other
transport vehicle is not available with the transferring hospital or
medical

practitioner, it or he shall call for the services of an ambulance or
other transport vehicle and in case of non-availability thereof, shall
seek the assistance of any police authorities having jurisdiction over
the area where the transferring hospital or the clinic of the medical
officer is located for requisitioning a transport vehicle, Provided
further that when any ambulance or vehicle is called for by such
hospital or medical practitioner or by police authorities as aforesaid,
the agency running the ambulance or the

owner or person operating the vehicle, shall not raise any objection to
provide the ambulance or other transport vehicle on any of the
grounds referred to in clauses (i) to (iv) in section 3.
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The transferring hospital or medical practitioner need to
be sent to the receiving hospitals the following things.

All medical records.

Transferring hospital or medical practitioner should
provide necessary medical facilities including life
support system and qualified personnel to
accompany the patients during the transfer.
Certification of time of transfer.

The transferring hospital by telephone informed the
transfer of emergency patient and gave whole details
relating to the patents condition.

If an ambulance facility is not available with the
transferring hospital, they ask the help of the police
authorities having jurisdiction over that area.

The proposed Bill is very much similar to the EMTALA
of the USA

Judicial Response to Emergency Medical Care

Indian judiciary elevated right to health as a fundamental
right under article 21% of the Indian which says about
right to life and personal liberty the concept of life is

elaborated by the judiciary and now it’s says that anything

3Article 21 reads Protection of life and personal liberty.—No
person shall be deprived of his life or personal liberty
except according to procedure established by law.
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under the sun that can be brought under article 21 .Its
scope is much wider. judiciary added several rights under
Article 21 such as right to life includes right to live with
dignity® right to life include right to speedy trial*! right
life include right to livelihood*? judiciary also elevated
Right to health as fundamental right under Article 21 of
the Indian constitution it also includes right to emergency
medical care.

Supreme Court in its famous decision for the first time in
Pt Paramand Katara V Union of India “*deals with right to
medical aid the court held that in case of preservation of
human life there can be no second chance the preservation
of human life paramount important that once a life of
person is lost it cannot be restored the crux of the decision
is that Article 21 of the constitution impose an obligation
on the state to preserve life of persons.

Then in Paschima Banga Khet Masdoor Samathi V State
of West Bengal and Anr* the Supreme Court held that
“The Constitution envisages the establishment of a
welfare state at the federal level as well as at the State
level. In a welfare state the primary duty of the

40 Maneka Gandhi V Union of India AIR 1978 SC 594.
4IMoses Wilson V Kasturba AIR 2008 SC 379.

42 Olga Tellis V Union of India AIR 1986 SC 180.

43 AIR 1989 SCR (3) 997.

441996 SCC (4) 37.
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Government is to secure the welfare of the People.
Providing adequate medical facilities for the people is an
essential part of the obligations Undertaken by the
Government in a welfare state. The Government
discharges this obligation by Running hospitals and health
centres which provide medical care to the person seeking
to avail those Facilities. Article 21 imposes an obligation
on the State to safeguard the right to life of every person
Preservation of human life is thus of paramount

importance.”

Later in the case of Labnoya Moyee Chandra V State Of
West Bengal* the Supreme Court affirmed the decision
in Paschima Benga Case and directed to the state
government to take follow wup action on the
implementation of the recommendations under the
Paschima Benga Case here in this case the court observes
that there is duty up on the doctor to accommodate an
emergency patient in any of the department if there is no
bed available in the concerned department later when bed
becomes free he can shift to the concerned department .

In Ram Dutt Sharma v Union Of India® in this case the
court held that state should provide medical treatment in
train while person is travelling in train this decision says

45(1998) 2 CALLT 494 HC.
#AIR 2005 Raj 317, RLW 2005 (3) Raj 1626.
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about the emergency care that in train during long
journeys emergency can happen to anyone at any time to
preserve life of persons who travels in train a medical
facility is needed in train the court issues following order
in public interest.

Supreme Court Legal Aid Committee v State Of Bihar*’
and in Poonam Sharma v Union Of India* in both case
the supreme court deals with the obligation of police
officers in emergency care in first case the court held that
the police authorities also have the responsibility to
provide immediate medical treatment to an injured similar
thing is also mentioned in the second case the court held
that in medico legal cases the doctor as well as police
authorities under statutory obligations not only to see that
injuries suffered by a person who has been brought to the
hospitals are properly taken care but also every doctor at
the government hospital having referred to the paramount
importance to preservation of human life is statutorily
obliged to extent his service with due expertise.

In Save Life Foundation v Union Of India And Anr *° the
court passes an order to appoint a committee headed by
Shri K Skandan to study about the issues of faced by Good

47(1991) 3 SCC 482.
48 AIR 2003 DEL50,100.
4SWrit petition civil no 235/2012.
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Samaritans and the court directed the ministries of road
transport and highways and ministry of law and justice
to issue directions with regard to the protection of Good
Samaritans until appropriate legislation made by the
union legislature in furtherance of this ministry of road
transport and highways issued notification on 12" may
2015.

Conclusion

An emergency can happen to anyone at any time. No one
can predict when it strikes up. In such situation each and
every person is entitled to emergency care. It is not a
charity but a basic human right.
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ABSTRACT

The Reservation System in India focuses at uplifting the
historically underprivileged group of the society in terms
of Education and Employment in Public enterprises and
Legislative Assembly of the Government. This paper
aims at bringing to light; the methods and modes opted
for mending the damage the underprivileged have been
facing for the past centuries under various reigns and
governments. The paper speaks about the historical
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importance and various recommendations made towards
bringing in the Reservation System within the ambit of
our Legislations. The paper also hits the spotlight on the
present trends and the changes brought in the
Reservation Policies of the Indian Government. The
paper provides with various social views and legislative
perspectives on Reservation in India. The paper intends
to bring out the importance of having such systems in
our laws and also its negative aspects. The paper
concludes with various arguments about the need for
such system and also with few suggestions,
recommended to make such Reservation systems better
than ever.

INTRODUCTION

“India is not, as people keep calling it, an
underdeveloped country, but rather, in the context of its
history and cultural heritage, a highly developed one in
an advanced state of decay” said Shashi Tharoor. India is
diverse in every aspect such as culture, language and
customs. The people who followed the same set of
practices and spoke the same language settled down to
form small groups with specific names and sects called
‘tribes’ or ‘clans’. With civilization, people of these
groups understood that there shall always be a Political
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Sovereign who was common to all of them and thus
came in the idea of Kings and Rulers. As battles rose and
fell, the Kings were replaced by their heirs or a new
Dynasty came up. Though new rulers and kings rose,
there was always a group of people who were considered
as untouchables or the lower beings, meant to be slaves,
forming the ‘minority’ of the particular kingdom. The
same was also found in the Hindu Mythology where the
humans were classified into four distinct castes such as
Brahmin, Kshatriya, Vaishiya and Shudra with the
Shudra being the untouchables. Later as revolution and
civilization were rigorous, these castes started taking
new names and were sub-sectioned into various castes
with a small group of untouchables or minority still left.
With the advent of the British-India, the caste system
started making different impacts in the country and took
serious turns which lead to the formation of ‘Reservation
Policies of India’, to uplift the underprivileged or the
minority towards proportional social representation.

HISTORICAL BACKGROUND OF
RESERVATION POLICY
e PRE-INDEPENDENT ERA

Laws and Statutes pertaining to ‘reservation’ found its
origin in British-India period. Indian Reformers emerged
in the midst of the 19™ century working against the
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dominating forces of the upper castes on the lower castes
and caste discrimination with a movement started in the
Madras Province in 1852, being the pioneer.* A barely
implemented declaration of the Bombay Provincial
Government in 1858, making all Government Schools
open to all people without any discrimination. Later the
same Government made a declaration to cut off aid to
educational institutions which refused admission to
students based on classes or caste in 1923.%In 1880s, the
British Government also made provisions for
scholarships and separate schools for the oppressed and
the minority, which lit the minds of other princes of
India to follow such programs.®

The 1910 census, categorized the Indian people into 3
different groups such as: Hindus, Animists and Tribal’s
and The Depressed classes.”

or. p. Jagadeesan, Marriage and Social Legislations in Tamil
Nadu, p. no 31, Madras, 1990

2Department of Social Welfare, Government of India, Report of the
committee on Untouchability, Economic and Educational
Development of the Scheduled Castes and Connected Documents, p.
no 3, 1969.

3V A Pai Panandikered., The Politics of backwardness: Reservation
Policy in India, p. no 94, New Delhi 1997

*Reservation policy in India: origin, growth and recent trends,
available at: shodhganga.inflibnetac.in., accessed on 07-01-2020
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Thus, the predicament of the oppressed and the
downtrodden classes were brought to the attention of the
Administrators. With the First World War starting in the
year 1914, though Britain was forced to focus on the
war, in order to receive cooperation from India, they
decided to bring in various legislative reforms. In the
year 1918, an independent committee to assess the
representation of the minorities in the State employment
was appointed, with Miller as its Chairman. With the
study and recommendations by this committee, Britain
allowed representation of the Minorities in the Provincial
Legislative Assemblies and the Central Legislative
Assembly. The same was backed by the Montague-
Chelmsford Reform which was the aegis of The
Government of India Act, 1919. With such recognition
and representation the minorities had the fruit of the
Reservation System.°The first revolution that this
legislation brought was the nomination of the One
Representative of the Depressed Class out of the 14 non-
official members by the then Governor General for
representation in the Central Legislative Assembly. The
same was also reflected in the Provincial Legislative

*Montagu-Chelmsford Reforms and Government of India Act,
1919available at www.yourarticle.com accessed on 07-01-2020
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Assemblies, which had their own number of
Representatives of the Depressed Class.®

In 1927, the most debated Simon Commission came up
with an ulterior motive to criticize the structure of the
Montague- Chelmsford Reform. With the nationwide
inspection, the Commission found that the voting system
for reserved separate electorates were inefficient and
wanted to incorporate new suggestions for an effective
system. It was followed by a Round Table Conference,
which took place in London in 1931 and it was graced
by many Indian delegates with Prime Minister Ramsay
Macdonald, as the head. It was in this conference where
Dr. B.R Ambedkar made strong proposals for separate
electorates for the depressed classes but the same idea
was strongly resisted by Mahatma Gandhi and the Indian
National Congress, which left the agenda undecided.
Given the historical feud, the Prime Minister Macdonald,
declared the Poona Pact of 1932, granting separate
electorates for the depressed classes, where only they
would vote.’To show his opposition towards this Pact,
Mahatma Gandhi announced for a hunger strike till his
death and it was renounced by amicable settlements

®Supra note no: 6 at page no: 2
’Reservation policy in India available at https://blog-ipleaders.in
accessed on 07-01-2020
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between both Dr. B.R Ambedkar and Mahatma Gandhi.®
With the introduction of Pact, the new era, an era with
equal representation of every Indian and social justice
was born with implementation of The Government of
India Act, 1935. The Act replaced the term ‘depressed
classes’ with ‘Scheduled castes’.’

e POST- INDEPENDENCE ERA

The Constituent Assembly of India initially started its
operation with the dependence over the British, but later
assumed all sovereignty. It took almost three years for
the Constituent Assembly to draft and frame the
Constitution of India which is the largest constitution of
the world.'The Constitution reflected the ideas of our
freedom struggles and valued every personal values right
from social justice to social liberty. The Constitution
guaranteed various fundamental rights which were
assured to be protected by the State and one among them
stood the reservation and special privileges for the
socially backward communities.

8Poona Pact, India, 1932 available at https://www.britannica.com
accessed on 08 -01-2020

Gazette of India Part I, July 7, 1934

The making of a nation: First Constituent Assembly of India was
held 70 years ago, available at https://www.indiatoday.in accessed
on 08-01-2020
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The Constituent Assembly had incorporated the rights
and it was adopted by the General Assembly in the
Universal Declaration of Human Rights and on the 10"
of December 1948 and that influenced the framing of
India’s Constitution. Viewed from the Indian standpoint,
human rights have been synthesized as it were not as an
integrated fabric by the preamble promises and various
constitutional clause of the national charter of 1950.

CONSTITUTION OF INDIA AND RESERVATION

The Constitution of India came into force on January 26,
1950 with an astonishing Preamble which bore the
words, “Social, Economic and Political J ustice”.™ This
clearly unravels the mind of the legislators who aimed to
promote justice and equality throughout the country. The
Part 11l of the Constitution guarantees the Fundamental
Rights of the Indian citizens and the same is protected by
the State. The Article 14, 15 and 16 encompasses the
basic right of Equality and upholds the principle of Rule
of Law.’? These Articles go hand in hand to jointly
protect the rights of the minority and provides special
privileges to those classes of the society who are socially
and educationally backward which particularly focuses

“The Constitution of India, Preamble.
12 The Constitution of India, Arts 14, 15, 16
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on the Scheduled Castes (SC), Scheduled Tribes (ST)
and other backward classes. The recent 103"
Amendment Act of the Indian Constitution, which aimed
at amending the Articles 15 and 16 of the Constitution,
led to the creation of a new class of minority who are
termed as the ‘Economically Backward Class’.*®
According to this new amendment 10% reservation is
allotted for the economically weaker sections of the
society in Central Government run Educational
Institutions and Central Government Jobs. The same
shall not applicable on other classes of the society who

are covered by the other existing reservation policies.

The Constitution of India in Part IV lays down the
Directive Principles of State Policy which proclaim the
basic principles of governance are to be followed by
every state while framing their policies. The State is
directed to promote the educational and economic
interests of the weaker section of the society which shall
particularly be the Scheduled Castes (SC), Scheduled
Tribes (ST) and protect them from any social injustice,
through Article 46 of the Constitution.!* The Articles
330 to 342 in Part XV speaks about various provisions
relating to Reservation of seats for Scheduled Castes

BThe Constitution (One Hundred and Third Amendment) Act, 2019
 The Constitution of India, Art 46
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(SC), Scheduled Tribes (ST) in the Lok Sabha, in the
State Legislative Assemblies and their claims in posts
and services.'® This Part of the Constitution also notifies
who shall be classified as Scheduled Castes (SC) and
Scheduled Tribes (ST) and who shall declare the same.*®

The Constituent Assembly incorporated in the
Constitution of India the substance of the rights
proclaimed and adopted by the General Assembly in the
Universal Declaration of Human Rights. Further on 10"
December, 1948, when the Constitution of India was in
the making, the General Assembly proclaimed and
adopted the Universal Declaration of Human Rights
which surely influenced the framing of India’s
Constitution. Viewed from the Indian standpoint, human
rights have been synthesized as it were not as an
integrated fabric by the preamble promises and various
constitutional clause of the national charter of 1950.

RESERVATION IN LEGISLATIVE ASSEMBLIES

As India is a Secular Nation, any form of Reservation
based on religion would be against the Constitution. So
the idea prevalent in the pre independence era, where
reservation of seats based on religion, was disregarded
and it was not accepted by the Constituent Assembly.

5The Constitution of India, Arts 330-342
181 bid
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The Constituent Assembly accepted reservation of seats
in Legislatures for SCs and STs in Lok Sabha and State
Legislative Assembly for ten years.'” Though initially it
was agreed for 10 years, the period has been prolonged
from time to time. The President of India and the
Governor of the State would nominate representatives
for the Anglo-Indian community in Lok Sabha and State
Legislative Assembly. Though there were no legal
provisions for reservation of seat in the Cabinet Ministry
in both Central and State, the President and the Governor
of the State can appoint proportionate representatives
from the minorities, which clearly depicts India being a
social and a democratic country.

RESERVATION IN GOVERNMENT
EMPLOYMENT

The purpose of these reservation policies in our Indian
Legislations are based on four social principles,
according to Sivaramaya. They are:

i. compensation for injuries the past centuries has
caused
ii. Protection of the minority from exploitation,
iii. Proportional equality based on Rule of Law and

YSupra note no: 6 at page no: 2
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iv. Social justice with social empowerment of the
backward classes.'®

The Constituent Assembly had in mind the claims of the
backward classes and made special reservations for the
backward class, the Scheduled Castes and the Scheduled
Tribes, in Government Employment. Thus far,
reservations in Services are being extended to four
classes with the introduction of the Economic Weaker
Sections after the 103™ Amendment Act.” The
Constituent Assembly Debates recorded the explanation
of Ambedkar on this subject. He was particular to grant
reservation only to the deserved and not to the
undeserved, for it would collapse the ulterior motive of
the reservation system.”’These reservations in services

18Sivaramaya B. ‘Affirmative Action: Scheduled Castes and
Scheduled Tribes. An International Perspective on Affirmative
Action.USA, Rockefeller Foundation. (1984)

*Supra note no: 15 at page no: 4

2°CAD Vol. Il pp. 1-36 Dr. Ambedkar said “Let me give an
illustration. Supposing for instance reservations were made for a
community or a collection of communities, the total of which came
to something like 70 per cent of the total posts under the state and
only 30 per cent are retained as the unreserved. Could anybody say
that the reservation of 30 percent as open to general competition
would be satisfactory from the point of view of giving effect to the
first principle namely that there shall be equality of opportunity? It
cannot be in my judgment.”
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extended to the Anglo-Indian Community as well in
Railway, Custom Offices etc. All reservation policies
shall continue for a maximum period of ten years from
the commencement of the Indian Constitution.?* The
Constitution also provides for the creation of posts of
Special Officers representing the Scheduled Castes and
Scheduled Tribes. The Constitution also empowers the
Government to create a separate Commission for
socially and educationally backward classes and monitor
the empowerment of their class.

INDIAN  JUDICIARY ON RESERVATION
POLICIES

In the case of Indra Sawhneyv. Union of India? a nine
judge Constitutional bench of the Supreme Court of
India decided that reservation shall not exceed 50% of
the total seats available in every office or institution. The
Bench also observed that the Central Government must
only have 27% of Government Services for the
backward community and it also removed the Creamy
Layer from the 27%. This removal seemed to be
constitutionally valid as it reflects the ideas of the
reservation as told by Ambedkar. The landmark decision

ISypra note no: 6 at page no: 2

22 AIR 1993 SC 477
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led to various amendments in Article 16 of Indian
Constitution regarding reservation guidelines, exceptions
and functioning.

In the case of M.R.Balaji and Ors. v. State of Mysore®,
the five judges Constitutional Bench of Supreme Court
of India held that the term ‘backwardness’ is a social and
educational factor. Even though it contains the aspect of
castes in determining the backwardness, the same cannot
be considered for the sole and dominant test. The bench
also highlighted the decision of the Mandal Case and
observed no reservation policy shall exceed 50% of the
total seats or offices.

In the case of State of UP v. Pradeep Tandon®, the
Supreme Court considered that the categorizing the
people based on geographical or territorial areas and
claiming that those hilly regions with no means of
technology or communication, which contributes to their
backwardness in education, can be a ground for
reservation. But the same levels of reservation was not
granted for the students from the rural areas and thus the
order of the State Government was held invalid as the
classification of the people on the mere prejudicial

BAIR 1963 SC 649
%AIR 1975 SC 563
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thought that the people in rural areas are poor and the
people in urban areas are not.

In the case of State of Madras v. Smt. Champakam
Dorairajan®, the Supreme Court struck down the
Government Order passed by the Madras Government
which reserved seats in medical institutions based on
castes. The order was struck down based on Article
15(1) and Article 29(2) of the Indian Constitution.

SOCIAL PERSPECTIVE OF THE RESERVATION
POLICY

The history has been cruel towards various sections of
the society. In order to empower them and bring them on
par with the other people of the society, these reservation
system works as a compensation for all the damage
encountered by the depressed class. The law makers also
wanted to right the wrong of the past and thus included
laws in the law of the land which is our Constitution of
India. These laws help the oppressed to overcome all
their struggles and enjoy all the human rights as well as
fundamental rights as guaranteed by the constitution of
India. Right from the creation, the existence of the Varna
System of castes has put enough burdens on the Shudras
and other untouchables. They were considered impure

% AIR 1951 SC 226
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and were asked to do tasks like cleaning the sewages,
cremation, etc. Not only in Hinduism, the concept of
‘Lower Births’ existed in Christianity and Islam. This
persecution came to an end with the introduction of these
reservation systems that have given those people,
opportunities to educate themselves and get employment
in the government services and escape from the clutches
of oppression.

As every coin has two sides, the reservation Policy also
has a negative perspective. Though accepted by many in
society, the system fails when the reservation is based on
caste and thus creates controversial debates. The weaker
sections or the depressed sections of the society have
been enjoying the fringe benefits of the reservation
policies for the past 70 years. It was clearly pin pointed
by Ambedkar that this reservation system must exist for
10 years only, but the same is continued for almost 7
decades. All these years, with the reserved seats, the
downtrodden, have come up in their reputation and
status, but still enjoy the fruits of reservation. Thus it
could be better if the reservation system shifts its focus
from social and educational backwardness to economical
backwardness only, as even the Upper Castes are poor
now. The people of the depressed class, who have made
use of the reservation policy and have made a good
fortune still enjoy the system, whereas another person of
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the same class is still depressed, due to the lack of
opportunities. This leads to more unemployment in our
country.

CONCLUSION

The above subject has been the topic of the debate for
the past years and the arguments put forth by the experts
against the topic are true. Reservation based on caste
system has become a historical concept and does not
match with the present trends of the society. As stated
above, the system actually deprives the deserved and
provides reservation for the undeserved just because of
caste distinction. This system, at present has gone
against the aspirations of the law makers especially
Ambedkar. The system needs to focus on economical
backwardness more to provide better social
empowerment.

The introduction of the ‘economically weaker sections’
in the present system shall tend to bring more changes in
the society. The country shall move towards Class Based
Reservation than Caste based reservation, where
reservation is granted in proportionate numbers to the
Upper Class, Middle Class and Lower Class, a
distinction based on the income of every household.
These systems shall benefit every class of the society
and shall be dropped out once every household has
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attained a considerable amount of economic growth.
Each family shall make use of this reservation for only
two children of their family and in a situation where
either parent is a Government Employee; such benefits
shall be reduced to one child only. With such stricter
laws and policies, we can make India, a developed
nation with no traces of poverty and unemployment.



Women Worker in Unorganized Sector and
their Fright — A Human Right Violation
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Abstract

The large population of the working class all over the
world is unorganized workers. Among that
approximately a half of the population is women
workers. These workers are from majorly from rural
areas and a substantiate amount are from urban areas.
Women are deprived of economic resources and are
dependent on men for their living. Women works are
often confined to domestic sphere, she had to do all
house hold works, which are not recognized and unpaid.
In modern times many women are coming out of work
but have to shoulder double responsibility. Moreover,
she is last to be considered and first to be fired as she is
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considered less productive than her counterpart. The
societal underestimation of women’ work and the very
structure of the unorganized sector makes it non-
conducive work environment for women employed
there. The women working in unorganized sector are
living a life far below from satisfaction. The low earning
of these women cannot meet with their daily needs. They
work under unhygienic environment which results in
dangerous diseases. The women workers in unorganized
sector, are so scattered that the implementation of the
legislation is very inadequate and ineffective. It is high
time to see that how far women workers in the
unorganized are treated on par with that of organized
sector and the measures social security to improve the
status of those workers. This paper focuses mainly on the
plight and fear of workers and also how the
technological advancement and pandemic are going to
have an impact on their work.
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Introduction:

"...there is no tool for development more
effective than the empowerment of
women."

- Kofi Annan

The great extent of the Indian economy is characterized
by a large number of employees working in unorganized
employment. The transitional nature of the society,
disparity in education, unequal treatment is the major
reasons for the concentration of large amount of workers
in the unorganized sector'. The unorganized sector
covers most of the rural labour and a substantial part of
urban labour, it includes activities carried out by small
and family enterprises, partly or wholly with family
labour. In this sector, wage-paid labour is largely non-
unionised due to casual and seasonal nature of
employment and scattered location of enterprises. This
sector is marked by low incomes, unstable and irregular
employment, and lack of protection either from
legislation or trade unions. The unorganized sector uses
mainly labour intensive and indigenous technology. A
special mention need to be made on the women workers
who works in the unorganized sector.

! https://swarajyamag.com/commentary/women-in-unorganized-
sector : availed on 5/12/2020.
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Women Workers in Unorganized Sector:

Women constitute half the population of the society. But
it is a harsh reality that women have been ill-treated in
every society for ages and India is no exception. Women
are deprived of economic resources and are dependent
on men for their living. Women works are often confined
to domestic sphere, she had to do all house hold works,
which are not recognized and unpaid. In modern times
many women are coming out of work but have to
shoulder double responsibility. Moreover, she is last to
be considered and first to be fired as she is considered
less productive than her counterpart. As reported by the
National Commission for Women around 94 percent of
the total female workforce can be found in the
unorganized sector. The vast multitude of women are
present as workers and producers in the unorganized
sector, where earnings are low, employment seasonal
and insecure, supportive services woefully inadequate or
even nonexistent, growth opportunities few and
collective organization weak, has brought into sharp
focus the failure of the mainstream to alleviate their
predicament.? The societal underestimation of women’
work and the very structure of the unorganized sector

2 Manju, Women in unorganized sector - Problems & issues in India,
International Journal of Applied Research 2017; 3(4): 829-832
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makes it non-conducive work environment for women
employed there.

The women working in unorganized sector are living a
life far below from satisfaction. The low earning of these
women cannot meet with their daily needs. They work
under unhygienic environment which results in
dangerous diseases. They work more than men as they
have to play a dual role working both in and outside the
home. The women workers in unorganized sector, are so
scattered that the implementation of the legislation is
very inadequate and ineffective. It is high time to see
that how far women workers in the unorganized are
treated on par with that of organized sector and the
measures social security to improve the status of those
workers.

In 2011, out of a total workforce of 481.7 million, 149.9
million or 31 per cent are women. The present study of
women workers is based on analysis of Census data. It
describes the variations in work participation rate of men
and women by States and regions and the distribution of
workers among the principal occupational categories.® A
majority of women do home based employment, self-

* Rashmi Tiwar and Shivani Tiwari, WOMEN EMPLOYMENT IN
UNORGANISED SECTOR IN INDIA: AN EMPIRICAL ANALYSIS, Journal
of Rural Development, Vol. 35 No. (4) pp. 645-664 NIRD&PR,
Hyderabad.
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employed, works in small enterprises, small units,
agricultural sectors, as domestic workers and in many
other forms of temporary or casual nature of works both
in rural and urban areas. Ultimately they belong to the
unorganized sector.

Many women migrated from rural areas to work in the
cities; most of them are unskilled and more likely
illiterate end up in working in unorganized sector. They
work in highly inhumane conditions in cities on very
poor standard of living. Due liberalization employment
becomes sub contractual or piecemeal type putting more
and women to unorganized sector. Globalization also has
drawn millions of women across the world to paid
employment especially in India. But they are not getting
their specific share of benefit brought by globalization.*
In most of the cases they are hired without any job
security or for short term contract or without any
contract at all. With meagre wages they work for long
hours. They are denied of any type of leave including
sick leave or maternity leave which ultimately end up in
loss of pay. The forced migration either it may
temporary or permanent have a bigger affect on the

women’s nutritional, health and emotional status.

*Dr. Diptirekha Mohapatra, Female Workers in the Unorganized
Sector in India, International Conference on Studies in Humanities
and Social Sciences (ICSHSS'15 ) July 29-30, 2015 Phuket (Thailand)
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Problems of Women Workers in Unorganized Sector:

Human rights are regarded as one of the absolute and
inalienable rights available to every individual being.
Therefore, there is an absolute necessity to understand
that the most vulnerable group of the society the women
workers in the unorganized sector and the large
population of Indian human resource is actually realizing
the human rights.> There are plenty of problems faced by
women in the unorganized sector. There is a low
sustainability in employment, they are not adequately
trained, and caste discrimination of those women from
the lower caste leads to disparity in social terms. More
importantly exploitation and harassment at workplace
are making their life a hell, and in most of the cases even
though these harassments are exposed it is not viewed as
a serious issue by the society and authorities in
particular. Unfortunately a majority of the harassment
faced by the women workers in unorganized sector like
domestic  workers,  housekeeping and  similar
employment are not even exposed because of the fear of
losing the jobs.

Extreme work pressure, wage discrimination, irregular
wage payment, wage deduction for availing leave (as

® Women Workers in the Unorganized Sector : A Human Right
Perspective, http://dspace.cusat.ac.in/jspui/bitstream
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they are not eligible for any leave), threat of losing job if
they go for maternity leave ( to avoid this women
workers in the unorganized sector often refuse to go for a
long maternity leave which leads to health issues to both
mother and child), above all the employer will not show
a sympathetic attitude towards these workers because in
most of the cases they will be appointed as temporary
workers or seasonal workers and they lack an employer
employee bonding. These issues leave the women in
unorganized sector in a very pathetic condition where
she has to work, exploited to harassment, face fear of
lose of employment and she will suffer silently most of
the times waiving her rights or at time she suffers due to
ignorance of her rights.

Contribution of Women Workers in the Unorganized
Sector:

International labour Organisation in its World
Employment and Social outlook — Trends for Women
2018- Global snapshot reported that overl.4 million
workers who are more likely than those in other
categories of employment to be in informal employment
and living in poverty, and to have limited or no access to
social protection systems.® Around 118 million women

® World Employment and Social outlook — Trends for Women
2018- Global snapshot https://www.ilo.org/
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workers are engaged in the unorganized sector in India,
constituting 97% of the total women workers in India.
The informal sector in the non-agriculture segment alone
engaged 27 million women workers in India. As per
report released by consultancy firm Deloitte, 95 per cent
or around 195 million women are employed in the
unorganized sector or in unpaid labour in India. It further
says that involving women in India’s work force can
help achieve future aspiration that can boost India’s GDP
by 27 percentages. The unorganized sector is a vast and
significant segment of Indian economy in terms of its
economic contribution and growing number of workers
the sector engages. This unorganized sector is the
biggest source of female employment, their significance
was considered marginal and they constituted the
reserved labour force.’

Technological advancement and women workers:

The job insecurity is one of the important threats
which is faced by the women workers in the unorganized
sector. Being in the female gender alone is sufficient for
this. Now as the employment sector is in the midst of
fourth revolution, another major challenge which is
faced by the workers in the unorganized sector in general
and female workers in particular is the advent of

7 https://shodhganga.inflibnet.ac.in/
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Artificial Intelligence robots in the employment sector.
During the third industrial revolution the employment
sector witnessed the automation technology substituting
jobs that includes low to medium skills. The problem is
the majority of the low skilled or medium skilled
labourers are working in the unorganized sector. When
the organized sector adopts automation or artificial
intelligence technologies to substitute the semi-skilled
labours there are every chances of decline in the labour
market in terms labour and income. This may pose a
significant challenge to the Indian economy and that may
lead to poverty.® It is debated that Al will replace human
with machines which results in huge job loss. But it is
reported by FICCI and Nasscom that Al will create 2.3
million new jobs while eliminating 1.8 million jobs. The
new jobs Al expected to be created are new highly
skilled job position again a threat to the workers in the
unorganized sector and female workers.®

Covid Pandamic and Its Impact:

Currently the major issues face by women workers in the
unorganized sector is due to Covid pandemic. Majority
of the domestic workers are jobless, workers who is

® Emerging technologies and future work of India, Tandem
Research, June 2018, apskills.ilo.org

° Working paper on artificial intelligence in the Indian economy,
Centre for economic policy research, cepr.in
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working in the subcontracts like housekeeping,
gardening etc. are jobless, and the workers working in
the small enterprises are in the threat of lay off and
retrenchment. Even though government is trying to
support them by giving subsidies, ration etc. how long it
can support their family in case of house rent, medical
issues, education and other domestic issues. There are
many unanswered questions when it comes to the issues
related to workers working in the unorganized sector.
The World Bank estimated that 40 million internal
migrant workers are impacted in India due to Covid 19
which includes female workers. According ILO report
60 percentage of informal labour economy is declining
their income due to covid pandemic. For unorganized
sectors stay home means losing their jobs and
livelihood.™ The majority of the lower level employees
working in the health sector which is very active due to
covid are female employees; they may be directly
employed by the employers or by way of sub-
contractors. Any health issues of these employees due to
corona infection are an occupational disease. Ensuring
the safety of these workers should be the prime concern
of the government.

Conclusion and Suggestions:

10 Impact of covid 19 on the informal economy, ilo.org
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The challenges of women workers working in
unorganized sectors are innumerable. The government,
ILO, other international organization is trying to solve
the problems by implementing the policies, schemes etc.
but still problems remained unsolved because of the
huge population in the unorganized sector. It is not
possible to compel the employers to provide jobs to the
employees when he himself is not in a position to
support him. An alternate job arrangement needs a
steady planning by the government with the cooperation
of employers and employees to meet out with exigencies
of crisis like covid pandemic.

The government needs to bring up more and more social
security protections to the women workers in the
unorganized sector. The first and foremost thing is to
identify the workers in the unorganized sector especially
women workers. In most of the case they are becoming
unnoticed or a forgotten person. More researches are to
be initiated to find out different sectors of women
workers in the unorganized sector, their employment
terms, their affiliation towards trade union, leave and
other social security benefits applicable to them. A
national survey may not be fruitful due to the
demographic nature of our country, but states can take
initiative to make the survey by dividing the state into
district, block and panchayat wise to identify the issues
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pertaining to women in the unorganized sector. The
government needs to support it by funding and initiating
the research in universities, NGOs etc. In order to avoid
the threat of being taken away from the job and silently
suffering the exploitation and harassment, the women
workers need to be more trained to be in the skilled
employment so that they can be self-employed. Creating
of awareness frequently about the rights and legislative
support available to the women workers is also a good
step towards making them realise their rights. The
overall conditions of the women workers in the
unorganized sector can be improved by their own
contribution and participation towards the class
consciousness and the fight toward their human rights.
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